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IWTYYHWUN IHTENEKT I HEAONYLWEHHSA ANCKPUMIHALUIX
AAK OCHOBOMOJIOXXHUW NPUHUMUN 3ABE3MNEYEHHA NPAB NNIOAWHM

BbynagBiHa CBiTnaHa €EBreHiBHa,

KaHAMAAT iICTOPUYHUX HAYK, AOLEHT,

AoueHT kadenpu Teopii, iCTopii Aep>xaBu i NpaBa Ta NOPIBHANBLHOIO Npasa
BONMHCbLKOro HauioHanbHOro yHiBepcUTeTY iMeHi Jleci YKpaiHKku

ORCID ID: 0000-0003-1239-0563

AasupoBa TeraHa OnekcaHApiBHA,

KaHAMAAT IOPUANYHUX HaYK,

3aCTYMHUK ANPEKTOpa HayKOBO-OpraHi3auiiHOro ueHTpy
HauioHanbHoi akagemii Cnyx6un 6esnekn YkpaiHu
ORCID ID: 0000-0001-8431-9024

Y cTaTtTi po3rnsAacTbCa NUTAHHS BANMBY LWTYYHOro iHTenekTy (LUI) Ha npaBa 1t04nMHN, Hacam-
rnepesn aHani3yeTbCs NpUHLUNM HEAOMYLEHHS ANCKPUMIHALIT rnpn Moro 3actocyBaHHI. BuB4aroTbCs
OCHOBHI MPUHUMNN PO3BUTKY Ta BMKOPUCTAHHS TEXHOJIOrMN LUTYYHOrO IHTENAEKTY Y BITYU3HSIHIN
npakTuyi, noB’s3aHi 3 AOTPUMAHHSM NpaB JOANHMU, @ TaKOX HOBITHE 3aKOHOAaBCTBO €Bporiei-
cbkoro Coro3y, WO PEeryae 3a3HadyeHi NMUTaHHs, 30Kpema, PamkoBa KOHBEHLISI Mpo LUTYYHMHI
IHTENEeKT, npasa /ANHU, JEMOKPATIIO Ta BEPXOBEHCTBO NpaBa Ta 3akoH €Bponeiicbkoro Cowo3y
npo wryyHui iHtenekt (EU Al Act). ABTopu nocTaBu/in 3a METY BUBYUTU SIK €KCMIEPTHY AYMKY
rpoBIAHUX AOCTIAHNKIB | MPaBO3axnCHUKIB LWoA0 BriavBy LI Ha npaBa JoanHn, Tak i npoaHasisy-
Batu npobnaemy, BukopuctaBLum MoxamBocTi ChatGPT i Gemini yepe3 nuTaHHS SIK BIJINBAE LWTYY-
HUA IHTENEKT Ha npasa anHu. [lig yac aHanizy oTpuMaHux BiAnoBiges 3pob/eHO BUCHOBOK,
L0 BMOKPEM/IIOOYM ABa aCreKTy BINBY LUTYYHOrO iHTE/IEKTY Ha npasa JIANHN — 03UTUBHN
i HeratuBHwnii, ChatGPT i Gemini BU3Ha4atoTb, L0 ANCKPUMIHALIS MAE HEraTUBHUI | MO3UTUBHNI
CEHC B AaHOMy acriekTi. BiaTak AOCNiAXEHO 3B’S930K LUTYYHOrO iHTE/EKTY | HEAOMNyLEHHS ANC-
KpumiHauii. lpuHUnMn HeAUCKPpUMIHaLUIi rnpy LibOMY pO3yMIETbCS aBTopamMu SK 3abe3neyeHHs piB-
HOCTi npaB i cBo60o4,; 3abe3neyeHHs piBHOCTi Nepes 3aKOHOM,; noBara A0 rigHOCTI KOXHOI 11oan-
HU,; 3abe3rne4yeHHs piBHUX MOXJ/IMBOCTEN 0CIi6 um rpyn ocib. [JocniaxeHo npuKkaaan 3actocyBaHHSs
LUTYYHOro iHTenekTy. llig 4yac nigrotoBku CTatri ocobnmBa yBara 6ysa npuaineHa A0CiA)KEHHIO
enbCiHCbKOI rpynu 3 rpaB JI0ANHN, Ha TEMY <LLUTy4YHW IHTENEKT Ta rpaBa JIrANHN. OPIEHTUPU
Ta 06MEXEHHS Y KOHTEKCTI HalioHalbHOI 6e3nekn Ta 060poHn», npoBegeHoro y 2024 poui. ABTo-
py CTaTTi [iALWIN BUCHOBKY, LO LUTYYHWUE IHTENEKT MOXE CrPUSITU ANCKPUMIHALIT npas ar4nHu
pi3HMMU criocobamu, HacaMrnepes rnocuItoYM BXE ICHYIOYY HEPIBHICTb, aBTOMaTU4iHO BiATBOPIO-
YN ANCKPUMIHALIAHI MPaKTUKH.,

Knroyosi cnoBa: ripaBa 104NHN, NPUHLNIT HEANCKPUMIHALIT, ANCKPUMIHALIS, LWTYYHWIA iHTe-
JIEKT, NIpaBo Ha 6e3neyHuni WTyYHNI iHTEeNeKT, 6e3aneka AaANHN, 3aXUCT NMpas.

BulavinaSyvitlana, Davydova Tetiana. Artificialintelligence and non-discrimination
as a fundamental principle of ensuring human rights

The article examines the impact of artificial intelligence (AI) on human rights, first
and foremost, analyzes the principle of non-discrimination in its application. The basic principles
of the development and use of artificial intelligence technologies in Ukrainian practice related to
the observance of human rights, as well as the latest legislation of the European Union regulating
these issues, in particular, the Framework Convention on Artificial Intelligence, Human Rights,
Democracy and the Rule of Law and the European Union Artificial Intelligence Act (EU AI Act),
are studied.
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The authors pursue the aim to study the expert opinion of leading researchers as well as human
rights activists on the impact of AI on human rights, and analyze the capabilities of ChatGPT
and Gemini to enquire the affect of artificial intelligence on human rights. In the analysis, it was
concluded that by distinguishing two aspects of the impact of artificial intelligence on human
rights - both positive and negative, ChatGPT and Gemini determine that discrimination has
a negative and positive influence correspondently. Therefore, the link between artificial intelligence
and the prevention of discrimination has been studied. The principle of non-discrimination is
assumed by the authors as ensuring equality of rights and freedoms,; guaranteeing equality
before the law; respect for the dignity of every person; ensuring equal opportunities for persons
or groups of persons. Examples of artificial intelligence application are studied. On carrying out
the research, special attention was paid to the study of the Helsinki Group on Human Rights on
the topic “Artificial Intelligence and Human Rights: Guidelines and Limitations in the Context
of National Security and Defense”, conducted in 2024. The authors of the article concluded
that artificial intelligence can contribute to discrimination against human rights in various ways,
primarily by exacerbating existing inequalities, automatically reproducing certain discriminatory
practices.

Key words: human rights, principle of non-discrimination, discrimination, artificial intelligence,

right to safe artificial intelligence, human security, protection of rights.

MWTaHHA BNAMBY LWITYYHOrO iHTENEeKTy
(mani - WI) Ha npaBa nOAMHM HAYKOBLI
JoCnioXyTb TpuBanuin nepiog. Big 4acy
YeTBepToi NpOMMUCIOBOI peBontoUii, BiAOMOI
Takox sk «Industrie 4.0», aKkTMBHO BMBYa-
nNCs i BMpoOBagKyBasNCA TMOHATTA iHTep-
HeTy peyen Ta NOCAYyr, CMapT-TEXHOJOrIN,
iX MOXNMBOro BMAMBY Ha npasa i cesoboau
noanHu. MpoTe nuwe nicnsg BNpoBagXeHHS
LUl B WKMpOKMIN BXUTOK HaykoBa npobnema
3 CYyTO TeopeTuyHoro Habyna npuknaaHoro
XapakTepy.

KOHLeNUi€o po3BUTKY LWITYYHOrO iIHTENEeKTY
B YKpaiHi, CXBaseHOW po3nopsaXeHHIM
KabiHeTy MiHicTpiB YkpaiHn Big 02.12.2020
N2 1556-p, ogHMMW 3 MPUHLUMIB PO3BUTKY
Ta BUKOpUCTaHHSA TexHosnorin WI, e:

po3p06MEeHHS Ta BMKOPUCTAHHA CUCTEM
WTYYHOrO iHTENeKTy fwe 3a YMOBU A0TpU-
MaHHS BEPXOBEHCTBA Npasa, OCHOBOMOJI0X-
HMX npas i ceBoboa NOAVMHKU | rpOMaAsIHUHA,
OEMOKPATMYHMX UIHHOCTEN, @ TaKoX 3abes-
NeYeHHs BiANOBIAHWX rapaHTil Nig Yac BUKO-
PUCTaHHS TaKUX TEXHONOrIN;

BiAMOBIAHICTb AiSNbHOCTI Ta anroputMmy
pilleHb CUCTEM LUTYYHOrO iHTeNeKTy BUMOram
3aKOHOAaBCTBA MPO 3aXWUCT MNepCOHaNbHUX
OaHUX, @ TAKOX A0AEpPXAaHHSA KOHCTUTYUIN-
HOro rnpasa KOXHOro Ha HEBTPYYaHHS B 0CO-
6ucrte i cimenHe XuTTa y 3B’93Ky 3 06po6bKOIO
nepcoHanbHMX aaHux [1].

Y Ton Xe nepioa npeacrasseHa [JOpPoXHS
KapTa 3 perysitoBaHHSA LWTYYHOrO iHTENeKTYy
B YKpaiHi, B sIKin OAHi€0 3 uinen perynio-
BaHHS BM3HA4YeHO 3axXMUCT npas JIOAMHU Bif
PU3KKiB po3p0obKN Ta BUKOPUCTAHHSA CUCTEM
i3 LW [2].

B 2024 poui KowmiteT Pagn €sponu 3i
WTYYHOrO iHTENeKTy OonpuitogHMB PamKoBy
KOHBEHLiIO NpO WTYYHUN iHTeNeKkT, npasa
NIOAWHU, OEeMOKpaTilo Ta BEepXOBEHCTBO
npasa [3], sKa, SK ue BUNIMBAE 3 Ha3BMW, Mac
3aranbHUI XapaKTep i 3aKpinaE NPUHLNMNK
i nigxoan no perynoBaHHa LWI, noganbui
HaMipM [0 NOro BWKOPUCTAHHA. Y cepnHi
TOr0 X POKYy HabyB YMHHOCTI 3akoH E€Bpo-
nencobkoro Cow3y NpO WTYYHWUN IHTENEKT
(EU AI Act), WO NOKAMKaHWUN CNpUSTU KOro
PO3BUTKY. 3a3Ha4yeHn i NpaBoOBUIA aKT cnpsi-
MOBaHWK, cepej iHWOoro, Ha CNpUsSHHSA BMpo-
Bag)XeHHto LI, opieHTOBaHOro Ha JOANHY
Ta BapToro Aosipu [4].

JocnigxeHHs npobnematnkm B3aemogii LI
Ta NpaB NIOANHW € HAA3BMYAMHO BAXJ/IMBUM.
Ha nouaTtky Haworo cTonitra i Ao moro Aa-
AUSATUX POKIB AOCNIAHVKM AKTMBHO BMBYaNu
TEOPETUYHI acneKkTn, WO CTOCYBa/IUCA aHanisy
BnmBy cucteM LUI Ha dyHAamMeHTanbHi Npaea,
AOCNIAKyBanuM MNOTEHUiMHI HeraTuBHI i No3u-
TnBHi acnektn LI, eBonwouUild CTaHOB/IEHHS
Ta PO3BUTKY MO0 A0 Cy4acCHOro piBHS TOLLO.

OcTaHHIM 4ac HayKoBUi AOCAIAXYIOTb
snauvB LUI Ha peanizauito KOHKPETHMUX BU3HA-
YyeHUx npas, cBo60A NIOAMHN, MUTAHHS MiX-
HapOAHO-NPaBOBOro peryloBaHHS cTaTycy
LUI, oro BiANOBiAHOCTI MiXXHApOAHO-NpaBo-
BUM CTaHaapTaM, 30KpeMa 3 MeTOK Hejony-
LLLEeHHS NopyLweHb, ue pobotu: A. Naukesnya,
A. 3aBagcbkoro, O. Kocinosoi, 0. Komapgai-
Hoi, O. Ky3bMmeHka, H. MapueHko, X. Cono-
nosHikosoi, O. TapyTu, A. LLleBueHKo, iHWKX.

Y p[aHoMy JochnifXeHHi 6yno BaxauMBo
BUBUYMUTU SK €KCNepTHY AYMKY MNpPOBiAHUX
OOCNIAHUKIB i NpaBO3axXMCHUKIB WOAO BMANBY
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LUT Ha npaBa N0AWHU, TaK i NnpoaHanisysaTu
nornaz 3 cepeanHun, 30KpeMa BUKOPUCTABLUN
mMoxnmeocTi ChatGPT [5] i Gemini [6], 3po-
6MBLUN OLIHKY 3aKNageHMX anropuTMiB.

Tak, chopMOBAHO MpPOCTE MUTAHHA A0
cuctem WI: «SK BNAMBAE WTYYHUN iHTENEKT
Ha npaBa NIOANHN?>.

Bignosigb ChatGPT: LUI 3HayHO BNAMBaE
Ha npasa JIOANHU SK MO3UTUBHO, TaK i Hera-
TUBHO.

Cepef NO3UTUBHUX acreKTiB BUOKPEMIIEHO
HACTYMHi: noninweHHa AocTyny Ao iHdop-
mauii (LI ponomarae 3HaxoAuTU MOTPiIOGHY
iHpopMauito WwBeMawe, noferwye HaB4YaHHS
Ta A4OCTYN A0 MeAWYHOI 40NOMOrn);

edekTuBHiCTb 3axucty npas (LUI moxe
BUKOPUCTOBYBATUCA A9 BUSBNEHHS Ta 3ano-
6iraHHSA NOPYLUEHHSAM NpaB NOANHK, HaNpu-
Knaa, y cdepi anckpumiHauii abo Hacunb-
CTBa); CMPOLWEHHA rpouecy npaBocyaans
(cuctemmn LI MOXyYyTb AOMOMOITM MNPUCKO-
pUTW CyA0Bi Npouecu, NoKpaLy4vn AoCTyn-
HICTb Ta CNpaBeANInBICTb pilleHb).

HeraTuBHI acnekTn TakKoX CTPYKTYpPOBaHi:
3arposa npwueaTHocTi (LUI Moxe Bukopuc-
ToByBaTUCS ANS 36bupaHHSA Ta aHanisy nep-
COHaNbHUX AAHWX, WO CTaBWUTb Nig 3arposy
NpaBo Ha NMpMBaTHE XWUTTHA); ANCKPUMIHALISA
(LUI-cucteMn MOXYTb HEHaBMMUCHO MNOCKU-
NII0BATU  ICHYIOYI  ynepeaXxXeHoCTi, Hanpu-
Knag, y NUTaAHHAX nNpauesnawTyBaHHA 4w
NpaBoMNoOpsAKYy); KOHTPOAb Ta MaHinynauis
(po3pobka LI moxe npu3BecTn A0 CTBO-
PEHHS TEXHOJIOTIN, AKi nopywyTb cBoboay
Ta b6e3neky, Hanpuknag, y cdepi cnocrepe-
XeHHsi abo MaHinynBaHHS rPOMaACbKO
aymkow) [5]. TakuM 4mMHOM, pobuTb BUCHO-
BOK CUCTeMa, WO BaxnuMBo 3abe3neuntu
6anaHc Mix po3suTkoM LUI Ta 3axncToM npas
NOANHMU, WOo6 MiHIMI3yBaTh MOX/IMNBI 3arpo3mn
Ta MakKCUMi3yBaTW KOPUCTb AN CYCninbCTBa.

Te caMe nuTaHHSA 6yno nocTtaBneHO Le
O[HIN pO3MOBCIOAXEHIN cuctemi - Gem-
ini. Bignosigb OTPUMaHO CXOXY, 30KpeMa
I cknagHoO BNAMBAa€E Ha npasa JOAMHMU,
MAETLCS Ha YBa3i HAsABHICTb SIK MO3UTUBHUX
TakK i HeraTMBHMUX acnekTiB.

Tak BWOKpPEMNIEHO MNO3UTUBHI acnekTu:
Aoctyn ao iHdopmauii Ta ocsitn (LUI moxe
3abe3neunTn goctyn Ao iHbopmauii Ta oCBiT-
HiX pecypciB ansa naen y sigaaneHmx pamo-
Hax abo 3 ob6MeXeHUMU MOXINBOCTAMMU);
mMeanyHa gonomora (LUI moxe ponomortu
y AiarHocTuui Ta niKyBaHHI 3axXBOPOBaHb,
pobnsun mMeanyHy gonomory 6inbw AocTyn-
HOl Ta edekTuBHOW); 6e3zneka (LI moxe
BMKOPUCTOBYBATUCA ANa 3anobiraHHsA 310-
ynMHaM Ta 3abe3neyeHHs rpoMaacbkoi 6e3-
nekn); 6opotbba 3 AauckpuMiHauiero (LI
MOXe [0MOMOrTM BUSABAATM Ta 3anobiratu
ANCKPUMIHaUIi y pi3HMX cdhepax XUTTa).

HeraTMBHWI BNAMB TakKOX BW3HAYEHUN:
nopyweHHsa npueaTHocTi (LI Moxe BuKO-
PUCTOBYBATUCS AN CTEXEHHS 3a NI0AbMU
Ta 360py KOHIAeHUIMHOI iHdopMauii 6e3
iXHbOT 3roan); anckpuminadia (LUI, HaBueHui
Ha ynepemXeHUX AAaHMX, MOXe MOCUBaTH
ANCKPUMIHaUIO WoA0 NeBHUX rpyn nwogen);
aBTOHOMHa 36post (po3pobka 36poi, sKka
34aTHa NpUIMaTK pilleHHs NPO 3aCTOCYBaHHS
cunu 6e3 yyacTi NtoANHU, BUKNIMKAE CEPMAO3HI
€TUYHI nuTaHHSA); 6e3pobitTa (aBTOMaTM3a-
uis, 3acHoesaHa Ha LUI, moxe npussectn no
BTpaTK poboumx Micub Y AesKnX ranyssax) [6].
Y 3B's13KY 3 UMM, 3p06/1€HO CUCTEMOK BUCHO-
BOK, BWHMKAE HeOobXigHICTb Yy peryntoBaHHi
pO3BUTKY Ta 3actocyBaHHa LI, 3 MeTolO,
abu 3abesneunTn AOTPUMaHHSA Npas JIOANHU
Ta 3anobirtu HeraTMBHWUM Hacnigkam. Bax-
JINBO CTBOPUTW MpPaBOBi paMKK, AKi rapaHTy-
BATUMYTb MPO30PiCTb, MiA3BITHICTbL Ta KOHTP-
Oflb 3a MOro BMKOpUCTaHHSaM OTXe, cuctema
nigcymosye, wo LI € NOTY>XHUM iHCTpyMeH-
TOM, SKUW MOXEe NPUHECTU KOPUCTb NIIOACTBY,
ane TaKOX XapaKTepU3YETbCS CEepUNo3HMMMU
pu3MKamMm ana npas JOAUHW, TOMY Heob-
XigHO BignosiganbHO nigxoAuTU A0 PO3BU-
TKY Ta 3actocyBaHH4 LLI, BpaxoByoun eTUYHI
Ta NpaBoOBi acrekTu.

3BepHeMo yBary, wo cuctemm ChatGPT
i Gemini BUOKpeMNOI0Tb ABa acneKTu BraMBY
LI — NO3UTUBHUI | HEFATUBHUN, | cepen HUX
ANCKPUMiHaLis BM3Ha4aeTbcs B 060X BNAM-
BaX. CTpyKTYypyeEMO:

Cucrema WWI Mo3MTUBHMA acnekT

HeratMBHMM acnekT

LI moxe BukopucToByBaTUCA Ana Buas-|LUI cuctemm MOXYTb HEHABMUCHO NMOCUSIIOBATH

ChatGPT JIEHHS Ta 3anobiraHHs MNOPYLEHHSAM MpaB |iCHYOYi yNnepeaXXeHoCTi, Hanpukiaa, y nuTaH-
N0AMHN, 30KpeMa Y cdepi AMCKpMMiHAUIl. | HAX NpaueBaalTyBaHHSA Y1 NPaBonopaaKy.

. |LUI, HaBYEHWMI Ha ynepeaXeHnX AaHMX, MOXe

Gemini LI MOXe AOMOMOITH BUSABNATM Ta 3anobi NOCUIOBATN AUCKPUMIHALIKD LWOAO0 MNEBHUX

raTy AMCKpUMIHaLUIi y pi3HMX chepax XUTTS.

rpyn noaen.

Jxepeno: po3pobsieHoO aBToOpamu.
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B HeraTMBHOMY acnekTi iCHYOTb 3arposu
yepe3s LI nowmpeHHs guckpuMmiHauii i obme-
XeHHs dyHaaMmeHTanbHUX npas i cBobos
NOANHMU.

Y 1948 poui ctaTtTeto 2 3aranbHoi Aekna-
pauii npaB NOAMHU BU3HAYEHO, WO KOXHA
N0AMHA NOBMHHA MaTK BCi npaBa i BCi CBO-
6oan, nporonoweHi uieto [eknapaui€to,
He3asieXHo Bif, pacu, KOMbOpy LWKipW, CTaTi,
MOBW, penirii, NoNiTUYHMUX abo iHWKX nepe-
KOHaHb, HauioHaNbHOro 4M couiajsibHOro
NOXOAXXEHHSI, MaWHOBOro, CTaHOBOro abo
iHWoro ctaHosuuwa [7].

B €BponencbKkin KOHBEHUiI 3 npas
NOAVWHW  BU3HAYeHO 3abopoHy AUCKPUMI-
Hauii (ctatTa 14). KopucTyBaHHS npaBamu
Ta ceobogamm, Bu3HaHMMM B KOHBEHLUIi, Ma€e
6yTn 3abesneyeHe 6e3 AucKpuMiHauii 3a
6yab-aKOI 03HaKOoK - CTaTi, pacu, Konbopy
WKipX, MOBW, penirii, NONITUYHMUX UM iHWKNX
nepeKoHaHb, HaLioOHaNIbHOIO YK couianbHOro
NMOXOZXKEHHS, HAJNIEXHOCTI A0 HauioHaNbHUX
MEHLUMH, MAMHOBOr0 CTaHy, HapPOAXEHHS,
abo 3a iHWow o3Hakow [8].

MyHkTOM 2 cTaTTi 1 3akoHy YKpaiHn «[l1po
3acagm 3anobiraHHa Ta NpoTUAil AMCKpUMiHA-
uii B YKpaiHi» AMCKPUMIHALIIO BM3HA4YeHO $K
«CUTyauis, 3a aKoi ocoba Ta/abo rpyna oci6
3a IX O3HaKaMu pacu, KONbOpy LWKipu, noni-
TUYHUX, PEnirinHMX Ta iHWKX MepeKoHaHb,
cTaTi, BiKy, iHBanigHOCTI, eTHiYHOro Ta coui-
aNbHOrO MOXOAXEHHS, NPOMAASHCTBA, CiMen-
HOro Ta MaMHOBOIO CTaHY, MiCLSA NPOXWUBAHHS,
MOBHMMK abo iHWWMK O3HaKaMmu, sKi 6ynw,
€ Ta MOXYTb 6yTK AincHMMKM abo NpmnyLweHnMm
(gani - neBHi 03HaKK), 3a3Hae Ob6MeXeHHs
Y BU3HaHHI, peaniszauii abo KopucTyBaHHi npa-
BaMu i ceobogamn B b6yab-skin ¢dopmi, BCTa-
HOBJIEHI UMM 3aKOHOM, KpiM BMMNAAKIB, KOMU
Take 06bMeXeHHs Ma€e NpaBoMipHY, 06'€KTUBHO
06rpyHTOBaHY MeTy, Crnocobu AOCSArHEHHS
AKOI € HaneXHUMn Ta HeobxiaHumm» TpUH-
LUMnN HeAMCKPUMIHALII cTaTTelo 2 3a3Ha4YeHoro
3aKOHY BM3HAYAETbCA HACTYMHWUM YMHOM:
«3aKOHOAABCTBO YKpaiHW TPYHTYETbCA Ha
NPUHUMNI  HEeAWUCKPUMiHAUii, He3anexHo Big
neBHMX O3HaK: 1) 3abe3neyeHHs pPiBHOCTI
npas i ceBobog ocib Ta/abo rpyn oci6; 2) 3abes-
neyeHHa PiBHOCTI MNepen 3aKOHOM ocCi6 Ta/
abo rpyn oci6; 3) nosary Ao rigHOCTI KOXHOi
nanHN; 4) 3abesnevyeHHs piBHUX MOXIMBOC-
Ten ocib ta/abo rpyn oci6» [9].

3BepHeMo yBary, wo [peambyna pno
Mpotokony N° 12 no 3ragaHoi Buwe E€Bpo-
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NencbKOi KOHBEHLUIi 3 npaB NIOANHU BU3HA-
Ya€E MNPUHUMN HegUCKpUMIHAUIi: «npuHUMN
HeAWCKpUMIiHaLUIl He CTOITb Ha 3aBaAi Aepxa-
BaM-y4aCHMUSM YXuUBaTn 3axodis» [8].

MNpaBa noaMHN 6a3yOTbCA Ha FONOBHUX
npuHUKMNax, cepes AKUX NpUHUKMN Ha HeaucC-
KpUMiHaUito, WO NOB'A3aHUM 3 MPUHLUNOM
piBHOCTI i 3abe3neyeHHs cnpaBeanMBOCTI.
BoHM cnyxaTb ANnA 3aXUCTy OCHOBHWUX CBO-
604 i MOXNMBOCTEN, HEOBXIAHMX ANS rigHOro
iICHYBaHHSA, € yHiBEpPCa/IbHUMU | HEBIAYYXY-
BaHWUMU. A BigTaK NpUHUMN HeAUCKPUMIHaUT
po3rnafaeTbca Ak 3abesnedyeHHs piBHOCTI -
OAHOr0 3 HAABaX/MBUX MNPUHUKUMIB AEeMO-
KpaTWUYHOro CyCninbCTBa.

[incHo, 3 oaHoro 60Ky, 3acTocyBaHHsA LI
BiAKPWBAE LUMPOKI MOXJIMBOCTI, @ 3 iHLWOro
MOXe nopywysaTM npasa AwAnHWU. OaAWH
3 Hambinbw BiAOMMX MpuUKMagdiB — cuctema
po3ni3HaBaHHA obnuy Clearview AI, pob6oTa
SIKOT HanawToBaHa 4Yepe3 TEXHOJOrito aBTo-
MaTUYHOI ineHTudikauii. Lle aieBnin iHCTpy-
MEHT Ana iaeHTudikauii 3104MHUIB, Mpo-
rpama, Wo gonomarae nocunioeaTtn 6esneky
Ha NpoNyCKHWUX MyHKTax. lNpoTe 3a BiacyT-
HOCTi NPO30pOCTi B po3pobneHHi Ta Aisnb-
HOCTI CUCTEeMW 3'ABNAIOTbLCA PU3UKK  yne-
peoXeHOCTi Ta AWCKPUMIHaUii, a TakKox
CKNaAHICTb OCKapXeHHS TakuX aBTOMaTu30-
BaHUX piweHb, pobnsTb BUMCHOBOK A0CNiA-
HUKK npoekTy EU4DigitalUA [10].

Y 2024 poui lenbCiHCbKa rpyna 3 npas
NIOAWHW, Nig 4ac 3anpoBag)XeHoro npaso-
BOFO pEeXWMy BOEHHOrO CTaHy, nposena
AOCNIAXEHHS Ha TeMy <«LUTy4yHui iHTenekT
Ta Npasa NOANHN: OPIEHTUPK Ta OOBMEXEHHS
Y KOHTeKCTi HauioHanbHoi 6e3neku Ta o0b6o-
pOHM», B AAKOMY BM3Hauuna, wo LI moxe
NMPUHOCUTU KOPUCTb CYCMiNIbCTBY, asie TaKoX
€ CEpMO3HUM pU3UKOM ANS NpaB JOAUHK,
BiATaK iCHY€E HeEobXiaHICTb po3pobuTtn edek-
TUBHI MEXaHi3MN peryntoBaHHs Ta KOHTPOJIO
3a NOro BUKOpPUCTaHHSAM, Wwob 3abesneunTu
AOTPUMAHHA npas NANHK Ta 3anobirtn 310-
BXWBaAHHAM [11].

Tak, y AoCniaXeHHi cka3aHo, wo LWI snnn-
BA€E Ha Mpasa JIIOAMHU Y KiIbKOX acnekTax,
BMOKpEMSIEHO | AUCKpuMiHaUilo. MoBa Wnae,
IO NpU BMKOPUCTaHHI 036pOEHHSA Ha OCHOBI
LUT Mae Micue HM3Ka nepesar npu posnisHa-
BaHHi, 06paHHi UM BpaXKeHHi Uinen, a Takox
NMpu NPOrHO3yBaHHI YN MOHITOPUHIY 3arpos.
Ane knacudikauia Takmx ob’ekTiB 3a3Buyan
BiAbyBa€ETbCs 3a A0OMOMOrOK MALUMHHOMO
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HaB4yaHHA [11]. Take HaBYaHHS Nepenbavae
BBELEHHS MACMBY AaHWUX B MEBHUW airOpUTM,
Ha OCHOBI KUX 3ro4oM pobnAaTbCSA MPOrHO3un
4n nNpuMMMaloTbCsa pileHHs. Llen npouec
€ baraToeTanHuMm i KoxHa cuctema LUI nosun-
HHa NPOXOAUTWN peTesibHYy NepeBipKy Ha BiA-
NOBIAHICTb K/IKOYOBMM MpUHUMNAM, 30KpeMa
NPUHUMNY HeANCKpUMIiHaLii. Tak, 3acTepira-
I0Tb eKcrnepTn [enbCUHCBLKOI rpynu 3 npas
NOAMHU, ICHYE PU3MK, WO CUCTEMa MOXe
0bpobnaTn ynepeaxeHi aaHi, i ue npusseae
A0 aNropuTMIYHOI AUCKPUMIHAUIl — Hecnpa-
BEA/IMBUX PilliEeHb, AKi HEraTUBHO BMNJINBAIOTb
Ha NeBHi rpynu nogen. Kpim Toro, anropnutmm
LI, Wwo BMKOPUCTOBYIOTbCSA AN MPOrHO3y-
BaHHS, MOXYTb irHOPYBaTN AUCKPUMIHALiNHI
akTOpK, MOCUNIOKYN ICHYKOUYY HEpPIBHICTb
abo cTeoptotoun HoBy. OTXe, BUKOPUCTAHHS
NOMWNIKOBUX anroputMis abo nporpaMHoro
3abe3neyeHHs, Wo CNpUYNHAE AUCKPUMIHA-
Lito 3@ 6yAb-SIKOK 03HAKOK, € NOPYLUEHHAM
npas noanHU. Lo X CTOCYeTbCA BUKOPUC-
TaHHS aBTOHOMHMX 036POEHb, TO KIHOYOBUM
NMUTAHHSM € 34aTHICTb TaKOro 036pO€EHHS Bia-
Pi3HATW NEriTUMMHI BINCbKOBI Uini Big 3axuule-
HUX UMBINbHUX OCI6 Ta UMBINbHUX O0O’EKTIB,
NpoOBOAMTU OLIHKY NPOMOPLIMHOCTI aTaku,

fIKa He MOBMHHA MNPU3BOAMTWU A0 AUCKPUMI-
HauinHMX aTak [11].

Taknm unHoM, LT Moxe cnpmnsaTn ANCKpUMI-
Hauii npaB NIOAVHU NOCUJTIOKYM BXE iICHYOYY
(3aknageHy B CMCTEMY) HepiBHICTb, aBTOMa-
TUYHO BIATBOPKOKOYM MEBHI AMCKPUMIHALiNHI
NPaKTUKK, NPpU LibOMY Bif NOYATKYy afroputMu
LWUI MOXYTb MICTUTU yrepemykeHHs, Wo npu-
3B04ATb A0 AUCKPUMIHAUIMHMX pe3ynbTaTib.
BogHouac BucHoBKkK, 3pobneHi LI, MOoXyTb
6yTn HeNpo30puMK, a BiATaK HE3PO3YMINMMU
ANS Nogen, WO YCKIaAHUTb OCKapXEHHS
HasiBHOI ANCKPUMIiHaLl.

BiaTak, 3roaHi 3 gocnigHuUkKamu, §Ki Big-
3HayaloTb, wo noasa WI cTBoploe nepeny-
MOBM [0 HAYyKOBO-TEXHIYHOro mnporpecy,
ane 3a CBOIM 3MIiCTOM Moxe 6yTWn neBHUMMU
BUK/IMKAMWN AN TAKOro AOCATHEHHS N0ACTBa
K npasa nwoavHn [12, c. 71]. Mpn ubomy
LI 3a CBOEIO CYTTIO HE € AUCKPUMIHALIMHUM,
NWe MOoro BUKOPUCTAHHA MOXe Mpu3Bo-
ANTW OO0 AMCKPUMIiHaUil, SKLWO po3pobHMKMK
Ta KOPUCTyBayi He BMBYAKOTb i He Bpaxo-
BYIOTb MOTEHUiNHI pM3NKK Ta He BXMBAOTb
3axoaiB ana ix 3anobiraHHs i AonyckawTb
ynepeaxeHictb (HeobepexHO UM HaBMUCHO)
npu reHepyBaHHi 06’exTiB LLI.
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NMoHomapboBa NaHHa MaBniBHa,
AOLeHTKa, KaHanpaTKa lpuanyHnx Hayk
HauioHanbHOro pUANYHOro yHiBepcuTeTy iMeHi ApocnaBa Myaporo

Y cratTi gocnigxxeHo aesieroBaHe 3aKOHOAaBCTBO B iCTOPUYHOMY KOHTEKCTI, SIK IHCTPYMEHT ripa-
BOro perysioBaHHs B YKpaiHi. [lpoBeAeHO ropiBHSIbHUIT aHani3 Ae/1eroBaHoro 3aKkoHoA4aBCTBa
YkpaiHn Ta Kpain €Bponeticbkoro Cow3y. OcobnmBy yBary npuaisIEHO ropiBHSAIbLHOMY aHasnisy
PI3HNX MoAeneln AeeroBaHOro 3aKoHo4aBCTBa caMe, SIK IHCTPYMEHTY nNpaBoBOro peryatoBaHHs.
Takoxx B x04i AOC/IAXEHHS 6Y/10 KOMIIEKCHO AOC/IAXEHO ICTOPMKO-IpaBoBYy €BOJIOLIK AE/IEro-
BaHoOro 3aKOHOAaBCTBa B YKpaiHi B acrieKkTi npaBoBOi npupoaun LUboro siBuLla, noro oopmu, Mexa-
Hi3Mu peanizauii Ta BIaMB Ha KOHCTUTYLIVIHWUI MPUHLNA 1o4iny Baaan B YkpaiHi. MeTtogonoriyHy
OCHOBY CT@HOBJ/ISITb, K 3ara/lbHOHayKoBi METOAM Mi3HAaHHS TakK i crieyiaibHO-tOpUANYHI METOAN
A0CiMKEHHS. 3406yTi BUCHOBKM MarTh MpUKAagHE 3HaYeHHs A/151 BAOCKOHA/IeHHS] 3aKOHOoA4aB-
CTBa@ 7@ MOXYTb C/1yryBatu TEOPETUYHOK OCHOBOK [J1 BHECEHHS 3MiH A0 KOHCTUTYUIi YKpaiHu
LOAI0 MOXJIMBOCTI A€/IEryBaHHS 3 MOAAa/bLIOK po3pobkoto 3akoHy YkpaiHu «[1po aeneroBaHe
3aKOHOA[AaBCTBO». He MEHLU Bax/IMBUM 3HAYEHHSIM € Te, L0 Pe3y/bTaTu AOC/IAKEHHS MOXYTb
CTat¥ OCHOBOIO /151 IPOLECY PO3MEXOBYBAHHS A€/1€r0BaHOM0 i BUKOHaBYOIro HOPMOTBOPEHHS, L0
B CBOIO Yepry roc/iyXuTb B roA4asIbLLIOMY YHUKHEHHS Ay6/110BaHHS rpaBoBux (PyHKLIN B 3aKOHO-
AaBCTBi YKpaiHn., TeopeTuyHe 3Ha4yeHHsI poboTu rosisira€ B ror/inbeHHi HayKoBuX ysIBJIEHb PO
MicLie Ae/1eroBaHoro 3aKoOHo4aBCTBa B CUCTEMI AXXEPES rpaBa, yioro npupoay 1a rnpaBoBi Hacij-
Ku. 34iFiCHEHHST MPaBOTBOPYOCTI LU/ISIXOM 3aCTOCYBaHHS Ta BUKOPUCTaHHS npasusl A€1€roBaHoOro
3aKOHOAAaBCTBa SIBASIETbCS AOCUTb MOLMPEHUM B 6aratb0X rMpaBoOBUX CUCTEMAX, L0 HaleXaTh 4O
pi3HMX npaBoBux cimer. OcobnBOCTi Ae€/1eroBaHOro 3aKkoOHOAaBCTBa AOC/AIAXYBaan 5K BiTUMN3-
HSIHI, Tak i 3apybiXHi BYEHI. AKTya/lbHiCTb TEMU 3yMOBJieEHa NoTpeboro aaanTtayii HalioHasibHOro
3aKOHOAAaBCTBa 40 €BPONENCHKNX CTaHAaPTIB MPaBOTBOPEHHS Ta YAOCKOHAIEHHS MEXAHI3MIB p0O3-
rogisny BAaAHNX MOBHOBAXEHb.

KnrouoBi cnoBa: feseroBaHe 3aKOHOAaBCTBO, MPpaBOBE PEeryitoBaHHS, iCTOPUKO-rpaBoBui
aHarsnis.

Katylov Viadyslav, Ponomariova Hanna. Delegated legislation as a tool of legal
regulation in Ukraine: historical context

The article explores delegated legislation in a historical context as a tool of legal regulation in
Ukraine. Acomparative analysis of delegated legislation in Ukraine and the European Union member
states has been conducted. Particular attention is paid to the comparative analysis of various models
of delegated legislation specifically as instruments of legal regulation. Additionally, the study
provides a comprehensive examination of the historical and legal evolution of delegated legislation
in Ukraine, focusing on its legal nature, forms, mechanisms of implementation, and impact on
the constitutional principle of separation of powers in Ukraine. The methodological framework
is based on both general scientific methods of cognition and special legal research methods.
The conclusions obtained have practical significance for the improvement of legislation and may
serve as a theoretical basis for introducing amendments to the Constitution of Ukraine regarding
the possibility of delegation, as well as for the further development of the Law of Ukraine «On
Delegated Legislation.»Equally important is that the research results can serve as a foundation
for distinguishing between delegated and executive rule-making, which, in turn, will help avoid
the duplication of legal functions in Ukrainian legislation. The theoretical value of the study lies
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in deepening scientific understanding of the place of delegated legislation within the system

of legal sources, its nature, and legal consequences. Law-making through the application and use

of delegated legislation is quite common in many legal systems belonging to various legal families.

The features of delegated legislation have been studied by both domestic and foreign scholars.

The relevance of the topic is driven by the need to adapt national legislation to European law-

making standards and to improve the mechanisms for the distribution of governmental powers.
Key words: delegated legislation, legal regulation, historical and legal analysis.

MeTol AaHOro AOCMiIAXEHHS € 3'cyBaTu
CyTb, NpUpOAY Ta MexaHi3MW AefleroBaHoro
3aKOHOAABCTBa B YKpaiHi, BUKOPUCTOBYOUMU
iCTOPMKO-NpaBOBMA aHarni3, a TakoX BU3Ha-
YMTM MiCcue JeneroBaHOro 3aKOHOAABCTBA
B CUCTeMi gxxepen npasa Ta 06rpyHTyBatu
HanNpsiMM MOro HanexHoro NpaBoOBOro pery-
NIOBaHHSA.

IHCTUTYT peneroBaHOro 3aKOHOAABCTBA
nocifae Bax/nMBe Micue B Cy4YacCHiM CUCTeMi
ny6ni4HOro ynpasniHHSA, OCKiSlbKU A03BONSIE
ornepaTuBHO pearyBaTu Ha KPU30Bi BUKITUKW,
He NopyLwyrum popManbHUX MeX pPo3noiny
BNagHMxX MnoBHOBa)xeHb. OcobnnBoi yBaru
ua npobnema HabyBa€e B yMOBax BiliHW, Haa-
3BMYAMHUX CUTYyaUil, @ TaKoOX B KOHTEKCTi
pedopMyBaHHSA AepXXaBHOr0O ynpasBfiHHS.

B yKpaiHCbKi NpaBoBi AOKTPUHI NUTAHHS
AeneryBaHHsA 3aKOHOAABYMX TMMOBHOBAaXeHb
3a/IMWAETBCA  HefoCTaTHbO  AOCHIAXKEHUM
AK Y TEOpeTUYHOMY, TaK i B MpuUKIaLHOMY
acnekTtax. BigCyTHICTb WiTKMX MeX, KpuTe-
piiB, MexaHi3MiB KOHTpPOS JeneryBaHHS
3 60Ky 3aKOHOA4aBYOro opraHy 4acTto CTBO-
PHOE NPOCTIp ANS 3N10BXWBaHb abo opnany-
HOI HEBM3HAYEHOCTiI.

Hapa3si, YKpaiHa 3HaxoAuTbCA Yy [AWHa-
MiYHOMY iICTOPMYHOMY rMepioAi, BpaxoByuun
naHaemito, nosHoMacwTabHe 36poHe BTOp-
FHEHHS, OKynauito YaCTMHW TepuTOpin Kpa-
iHW, ycCi Ui 06CTaHOBWHM CTaHOBNSATb HOBI
BUK/IMKK Y Cdepi NpaBoOBOro peryntoBaHHS.
I cnupatouncb Ha [A0CBiA €EBPONENCbKUX
kpaiH Ta CLUA peneryBaHHSA 3akKOHOZaBuUMX
NOBHOBaXeHb MOXe 6yTW HOBUM iHCTPYMEH-
TOM MpaBOBOro perysoBaHHA. lNocTaHoBKa
Takoro 3aBAaHHS, K BU3HAYEHHS iCcTOpuy-
HOr0O KOHTEKCTY TOHATTA 3aKOHO4aB4yO0ro
AeneryBaHHs B ManbyTHbOMY CTaHe NiarpyH-
TAM AN PO3YMiHHA CTaHOBJIEHHSA LbOro npa-
BOBOI0O npoLuecy, SK iHCTpyYMeHTy npaBoro
perynioBaHHA. [enerosaHe 3aKOHOAABCTBO
— CKnagHun i 6baratorpaHHuii deHoMeH, LWwo
6anaHcye MiX edEeKTMBHICTIO AepXXaBHOro
yrnpaeBniHHA i NpMHUMNAMMN A4eMOKPATUYHOIO
yCcTpot. B YKpaiHi BiACYTHICTb YiTKOi perna-
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MeHTauii uiei ¢dopMn HOPMOTBOPYOCTI CTBO-
pto€ notpeby y rpyHTOBHOMY HayKOBOMY
aHanisi, nopiBHANbLHOMY  MPaBO3HaBCTBI
Ta po3pobui npaBoBMX 3anobiXXHUKIB NpOTH
3/10BXWBaHb.

Y HaykKoBiM niTepaTypi npeacTtaBseHO
HM3KY O06rpyHTOBaHMX MiAXOA4iB A0 BW3Ha-
UEHHS MOHATTH, WO BiANOBIAAE apryMeH-
TYBaHHK TMpOBeAEeHHS AeTasibHOro Aocni-
[XXEHHS 9K BU3HAUYEHHS CaMOoro MOHATTS TakK
i BUBYEHHS iCTOPMYHE CTaHOBJIEHHS npouecy
AeneryBaHHs 3aKOHOAaBCTBa B YKpaiHCbKiM
npaBoBin icTopii. Tak, y OkcdopacbKoOMy

CNOBHWKY  JAeneroBaHe  3aKOHOAAaBCTBO
BM3HAYAETbCA $IK 3aKOHW, MNpasuna, TOLLO,
npunHATI  ocoboto/ocobamn, KpiM napna-

MEHTY, i SKMM HajaHo cneuiasbHi NOBHO-
Ba)XEHHS MnapiaMeHToOM: JesfieroBaHe 3aKo-
HOAABCTBO [A0O3BOJISIE YpsiAy BHOCUTU 3MiHM
[0 3aKOHY, He noTpebytoun BNpoOBaAXKEHHS
abCconTHO HOBOrO akTy nNapnameHTty [1].
Po3rnsiHeMo nekcuMyHe 3HayeHHs CnoBa
«feneryesaHHs». Tak, BignosigHo no Benwu-
KOro T/IyMayHOro C/I0BHMKA Cy4yacHOI MOBWU
ni4 BKa3aHOK JIEKCEMOK PO3yMilOTb nepe-
Aavy (yHKLUiM, NOBHOBaXeHb Ha MeBHUI 4yac
i3 36epexeHHaAM Yy Aaeneryw4yoro cyb6’ekTa
npasa MOBEPHYTW iX A0 BMACHOMO BUKOHAHHSA
[3]. Cnig akueHTyBaTK yBary Ha T/lyMauyeHHi
BKA3aHOro MOHSATTS B HOPUAWNYHINA LOBIAKOBIN
nNiTepaTypi. BignosigHO A0 Benukoi ykpaiH-
CbKOI eHuMKnoneaii aeneryBaHHsd MNOBHOBa-
XXEeHb po3rnsiaalTb K TMM4YacoBy nepeaady
ANS BUKOHAHHA Big ofgHoro cyb’ekta ynpas-
NiHHS (opraHy 4M nocaaoBoi 0cobu) iHLOMY
cyb’ekTy (yHKUIN Ta NOBHOBaXeHb i3 36e-
peXeHHsIM Yy paenerytdoro cyb’ekta npasa
NOBEPHYTM iX 4O BNACHOr0 BUKOHAHHS Ta 36e-
PEeXeHHS 32 HUM AiN0BOro KOHTPOSIO 3a pearni-
3aliero ageneroBaHnx NoBHOBaXxeHb [2, ¢. 40].
BaxknneuM ona po3yMiHHA € TakoX nigxia, Wwo
3a3Ha4veHun B KOpuAnYHIA eHumKnoneaii, Bia-
NOBIAHO A0 SIKOro AeneryBaHHsA NOBHOBaXeHb
po3rnNsiaaTb K AeneryBaHHs napsiaMeHToM
3aKOHOA4ABYMX MOBHOBAXXEHb OpraHaM BWKO-
HaB4oi Bnagu abo rnasi gepxasun [11, c. 54].
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Y npaBoOBi HayLli TakKoX BMKOPUCTOBY-
ETbCHA TEPMIH «AeneroBaHe HOPMOTBOPEHHS»,
AKUIM € LWNPLIKUM i OXOoNtE byab-aKy dhopmy
NpaBoOTBOPYOI nepeaaui MOBHOBaXeHb
[8, c. 163].

3 HabyTTsaM He3anexHoCTi YKpaiHa obpana
ANA BEKTOPY PO3BUTKY €EBPOIHTErpauinHmm
wnsx. Moro BUTOKM — B iCTOpIi HALLOro Hapoay
M yCBiAOMNEHHI NpaBa XUTU B AEMOKPATUYHIN,
€KOHOMIYHO PO3BUHYTIN, CcoLiaNbHO OPIEHTO-
BaHiii KpaiHi. loro meTa - CTBOpeHHS LWns-
XOM MacwTabHUX BHYTPILWHIX NepeTBOpeHb
YMOB ANA BXOAXEHHSA A0 CniIbHOTU €BPO-
NENCbKNX PO3BUHYTUX KpaiH. [na BUBYEHHS
iICTOPUYHOIr0 KOHTEKCTY BaXX/IMBWUM 3asuwia-
€TbCA BMBYEHHS | MDKHaApOAHOro Aocsiay,
Y UbOMY KOHTEKCTi HaA3BMYaMHO UiHHMM
€ aHani3 €eBponencbknx niaxodis Ao pene-
roBaHoOro 3akOHOA4ABCTBA, 30KpeMa A0CBiay
OKpeMUX KpaiH, B SKUX € YCMilWHi Kencu
BUKOPUCTAHHA [AesieroBaHoOro 3akoHOoAaB-
CTBa. Y NpOBiAHMX EBPOMNENCbKUX AepxKaBax
AenerosaHe 3akKOHOAABCTBO € JNEriTUMHUM,
06MEXEeHUM | KOHTPO/IbOBAHUM iHCTPYMEH-
TOM. Moro BUKOpWUCTaHHA 6a3yeTbCs Ha YiT-
KMX 3aKOHOAaBYMX paMKax, TMMYacCOBOCTI
N BWHATKOBOCTI, NapsiaMeHTCbKOMY KOHTp-
oni, a Takox 3abopoHi TopkaTMCa OCHOBOMO-
NOXHWUX npas. 1o npuknaay Y ®enepaTuBHin
Pecny6bniui HimeyunHa ageneroBaHe 3aKOHO-
[ABCTBO PEryiTbCAd OCHOBHUM 3aKOHOM
(Grundgesetz, ct. 80) BignoBiAHO A0 SIKOro
ypsaa, denepanbHUn npe3naeHT abo MiHicTp
MOXYTb  BuMAaBaTM  HOPMaTMBHO-MpPaBOBI
aKTU Nuue Ha OCHOBI crneuianbHOro 3aKoHy,
AKUIN MA€ MICTUTK (MeXi AeneryBaHHs, 3MicT,
mMeTy, cdepy 3actocyBaHHs) [7]. Le roso-
puUTb Npo Te, Wwo Y ®enepatnsHin Pecnybniui
HiMeyynHa generosaHe 3aKOHOAABCTBO MAae
Micue, NpoTe BOHO CYBOPO pernaMeHTOBaHe
Ta 3abopoHsEe generyBaHHSA (QyHAAMEHTHUX
npas, WO iNOCTPYE HAA3BMYANHO MOTYXHUNI
npuknag anga BUKOPUCTaAHHA AocBigy Himeu-
YMHW ana POpMyBaHHS AeNneroBaHoro 3ako-
HOZaBCTBA B YKpaiHi.

CXO0XO0K CUCTEMOK [esIeroBaHOro 3ako-
HogaBCcTBa € Itaniincbka Pecnybnika, ne
BiANOBIAHO CT. 76 KOHCTUTYUii napnameHT
MOXe HajaTh ypsay MOBHOBAXEeHHA BuAa-
BaTW [EeKpeTn i3 CUIOK 3aKOHY Juwe 3a
AeneryiymMm 3akOHOM BpaxXxOoBYHOUMU, HiTKi
06Csrn i CTpokM AeneryBaHHs, Ta TislbKW 3@
BKa3aHo chepoto NpaBOBOro perystoBaHHS
[4]. ITanito MOXHa HasBaTK YCMiWHMM NpuU-

16

KIaAoOM BpiBHOBaXyBaHHS noTpeb B rHyuy-
KOMY YynpaBfiHHI 3 MpuvHUMNAMKU MPaBOBOI
AepXXaBu, WO B CBOK 4yepry MOBUHHO 6yTu
npuKNagoM Ang HacnigyBaHHA Ta BUKOPUC-
TaHHS iX gocsigy y OpMyBaHHI Cy4acHoOro
NnpaBoBOro  perynBaHHA. HaassuyanHo
BaXNMBWUM ans YKpaiHuM, ocobnneo B yMoBax
BUKJ/IUKIB CNPUYMHEHUX KPU3OBUMWU CUTYya-
LiSsMM TaKMMK, SIK BIMCbKOBUW CTaH, BTpaTa
YaCTUHU TepuTopii Ta BeAeHHSA aKTUBHUX
601M0BMIA AiA 3 KpaiHOK arpecopoM € BUKO-
pUCTaHHA [eneroBaHoro 3aKOHOAABCTBA,
AK IHCTPYMEHTY NpaBOBOro perysatoBaHHA.
Y UubOMY KOHTEKCTi BapTo 3ragaTtu llonbLy,
AKa € CaMe TakKuM MpUKIagoM AeneroBaHoi
cuctemu. BignosigHo Ao cT. 234 KoHCTUTyUi
Pecny6nikn Monbwa y pasi Haa3BMYAMHOIO
cTaHy lpe3unaeHT 3a 3rogoto CeliMy Moxe
BMWAABaTW PO3MNOPSAAXEHHS 3 CUIOK 3aKOHY
[5]. B ycix iHWKWX BMNagkKax AeneryBaHHs
NpsiMO He A0MYCKAETLCA.

Omxe MiXHapoaHW OOCBIA CBiAYUTb, WO
edeKTMBHE [aeneroBaHe 3aKOHOAABCTBO
MOX/IMBE NNLIE 3@ YMOB: KOHCTUTYLIMHOIO
A03BOJy, CneuiasbHOro 3aKOHyY, napiamMeHT-
CbKOro KOHTPOJIO, YacoBUX i NpeaMeTHUX
Mex. AjanTtauis €BpPONEnCbKOro Ao0cCBiay
B YKpaiHCbKe 3aKOHO4aBCTBO [03BOJIUTb
3MEHLUNTM NPaBOBY HEBU3HAYEHICTb NOHATTS
«feneryBaHHs» Ta 403BOINTb BUKOPUCTOBY-
BaTW MOro sIK eMeKTUBHUN MexaHi3M npa-
BOr0O peryfioBaHHS, WO, B CBOK 4vepry byae
HaCTYMHWUM, BXe ManbyTHIM eTanoM ictopuu-
HOro CTaHOBJIEHHSA MPaBOBOro AesieryBaHHs
B YKpaiHi.

Mpn  iCTOpUKO-NOPIBHANBHOMY  AOCHi-
[XeHHi NoTpibHO BpaxoByBaTWU O0OMeXeHiCTb
BMBYEHHS Ui€el cdhepn YKpaiHCbKOro 3aKo-
HoAaBCTBa Ta (parMeHTapHiCTb NpuKnagis
[eneroBaHoro 3aKoHOAaBCTBa B YKPAiHCbKiIM
nNpaBoBin icTopii. NMonpn HasBHICTb NPAKTUKMN
AeneryBaHHs 3aKOHOAaBYMX MOBHOBAXeHb
B iCTOPIT YKpaiHCLKOT Aep>XaBHOCTi, Mo4nHa-
toun 3 nepiogy LeHTpanbHoi Paan ta Anpek-
TOPpii, IHCTUTYT AeneroBaHoro 3akKoHoAaBCTBa
3a/IMWAETLCA  TEOPETUYHO HEOCMUCSIEHUM
i HOpPMATMBHO HeBperynbLoBaHUM. KOHCTU-
Tyuis YkpaiHm 1996 poky nepeapbadae xop-
CTKE pO3MeXYyBaHHA MiX rifikamu Bnaau, Wwo
(PaKTUYHO YHEMOXI/IMBIIKOE 3anpoBaAXeHHS
neriTmMHux ¢opm agenerysaHHsa [6]. YTiwm,
Cy4acHa npakTuka (30KkpeMa B YMOBaX BOEH-
HOro CTaHy) CBiAYUTbL Npo Ae-dakTo aene-
ryBaHHS y BUrNsAi HopMaTtuBHMX akTiB Kabi-
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HeTy MiHicTpiB YKpaiHun, MNMpe3ngeHTta YKpaiHu
Ta iHWKWX OpraHiB BWMKOHABYOi Bnagu, SKi
34IMCHIOKTb peryatoBaHHA Ha piBHi, 6113b-
KOMY [0 3aKkoHy. [lonpwu BiACYTHICTb nps-
MOro 3ragysaHHsa B KoHcTuTyuii 1996 poky,
B YKpaiHi cdhopmyBanacs pe-dakto npak-
TUKa AeneroBaHoro 3aKOHOA4aBCTBa 30KpeMa
SICKpaBUM NpuKNaaoM BucTynae Ykas pesu-
AeHTa Ykpainu Big 30.12.1995 N? 1194/95
«[1lpo pgeneryBaHHS MOBHOBAXeHb JepXXaB-
HOi BMUKOHaBYOIl B/1agM rosioBam 1a o4ooBa-
HUM HUMU BUKOHABYMM KOMITETaM CiJibCbKUX,
CenuiHnX i Micbknx Pag» [9] 3a ssknum rono-
BaM Ta OYO/IHOBAHUM HUMU BUKOHABYMUM KOMi-
TeTaM CiIbCbKUX, CENULWHMX i MicbknX Papg
6yno apeneroBaHoO NOBHOBAXEHHS AepXXaBHOI
BMKOHABYO0I Bragn. TakoxX Cfig 3ayBaXXuTu
40 npuknaay Ykasu lNpe3unaeHTta 3 eKoHOMIY-
HUX pedopm (1990-Ti), aki Ha Tni cnabkoro
napnameHTy ypsaa i Npe3naeHT Aisnm Manxe
ABTOHOMHO. I Ha CbOroAHi NpuKnaaoM yHK-
LiOHYBaHHA [efnleroBaHoOro 3akOHOAaBCTBa,
AK [HCTPYMEHTY MpaBOBOro perystoBaHHS
3BMYaAMHO BUCTYNAE PEXUM BOEHHOMO CTaHY,
KU BBOAMTbCSA YKasoM [pe3naeHTa Ykpa-
THM «[1po BBEAEHHSA BOEHHOrO CTaHy B YKpa-
iHi» ctpokoMm 90 pi6 3 nmoganbwuM nNpoao-
BXEHHSIM HaCTYMHOro 3a pefakuielo Ykasy.
[JeneroeaHe 3akoOHOAABCTBO B YKpa-
iHi NocTae He nuwe, AK TUMYacoBWK npa-
BOBMN IHCTPYMEHT Y KPU30BUX CUTyauisx,
a K NOTEHUiMHO CTabifIbHUA MexXaHi3M rHy4-
KOro rpaBOBOro perysoBaHHSA, WO MnoTpe-
6ye HanexHoi [AOKTpMHANbHOI pPo3pobKku
Ta NpaBOBOro 3akpinneHHs. Moro icHyBaHHs

Yy BUMMA4i NpaBOBUX pilleHb OpraHiB BUKO-
HaB4oi BNaan B yMOBaXx BiACYTHOCTI NMOBHO-
LiHHOrO HOPMATMBHOIO MIArPyHTSA CBIAYMTb
NpoO HasABHICTb NpPaBOBOro eHOMEHY, SKWUM
(akTM4yHO copMyBaBCsl, ane we He BM3Ha-
€TbCSA MOBHOUiIHHUM €/1eMEeHTOM 3aKOoHOAaB-
YOI CUCTEMMU.

HauioHanbHa npaBoBa Tpaauuid OEMOH-
CTPYE eni3oanyHy, ase nokKasoBy MpPaKTUKY
AeneryBaHHs We 3 noyatky XX CToniTTH.
MpoTe BIACYTHICTb MNOCMIAOBHOIMO PO3BUTKY
L€l IHCTUTYUIT MOSACHIETBCA AK >XOPCTKUM
pO3MeXyBaHHAM TiNIOK BNagu, 3aKnajeHuM
y KoHcTuTyuii 1996 poky, Tak i noniTmko-
NnpaBOBUMM PU3NKAMUM 3/10BXMBAHHSAM BJa-
AOK0 NMPU HEYITKOMY MexaHi3Mi KOHTPOJIH.

BoaHouac caMe cy4dacHi BUKIMKK, 30KpeMa
BOEHHWIN CTaH, aKTyani3ywTb NUTAHHS HOp-
MaTUBHOIO BU3HAHHSA Ae/1eroBaHOro 3aKOHO-
[ABCTBA 5K MpaBOBOro ABMLLa, WO peasibHO
(PYHKUIOHYE B Mexax MpaBOBOro Mnopsiaky.
YMOBHE npaBOBe «3aMOBYYyBaHHA» Jenery-
BaHHA He yCyBa€ WMOro BMAMBY Ha peryns-
TOPHY MNPaKTUKYy, a nuwe NoCUIKE NpPaBoBY
HEeBM3HAYEHICTb.

TakuM 4ymHOM, YKpaiHi HeobxigHO nepe-
MTM Big4 HedOpManbHOro BWKOPUCTAHHSA
AeneroBaHoro 3aKoHOA4aBCTBa A0 CTBOPEHHS
MOBHOLIHHOMO iHCTUTYTY 3 YiTKUMW KpuTe-
pisiMK, MexaMu Ta MexaHi3aMamMu KOHTPOJIO.
Takun nigxia aossonutb 36epertm 6anaHc
MK THYYKICTIO YMpasB/iHHA | NPUHLMNOM
BEepXOBeHCTBa npaBa, 3abesneuykunm cra-
6iNbHICTb NPaBOBOI CUCTEMU B YMOBAX AMHA-
MIYHUX 3MiH
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YKPATHCbKUA HALIOHAJIbHO-BU3BOJIbHUM PYX
Y A3EPKAJNI KPUTUYHOI TEOPII:
NMOCTKOJIOHIAJIbHUA I AEKONTOHIAJZIbHUA BUMIPU

Jlawko €EBreHin EBreHoBunY,

KaHAWAAT TEXHIYHUX HaYK, AOLEHT,

[OUeHT Kadeapun umsinbHOI 6e3nekn, 0XoOpoHW Npaui, reoaesii Ta 3emMaeyCcTpoto
KpeMeHuyLbKOro HauioHanbHOro yHisepcuteTy iMeHi Muxainna OcTporpaacbkoro
ORCID ID: 0000-0001-9691-4648

Y cratTi 34INCHIOETLCST MKANCUNIIIHAPHE OCMUC/IEHHST YKPAaiHCbKOro HaLlioOHas1bHO-BU3BOJIb-
HOIro pyxy Kpi3b rnpu3My KPUTHUYHOI TEOPIi, 30Kpema roCTKOJIOHIa/IbHOro 1a AEKOJIOHIa/IbHOro
nigxoAis, WO A03BOJISIE NEPEOCMUCIINTU ICTOPUYHI ripouecn y CxXigHii €Bponi y LWNPLIOMY [/10-
6a/1bHOMY KOHTEKCTI. YKPaiHCbKuii pyX 3a HauiOHasbHy [A€HTUYHICTb | AepKaBHY HE3aneXHICTb
pPO3r/ISIAAETLCA K KACUYHUI NMPUKAaA aHTUKO/I0HIanbHOI 60poTebu npoTu 40BroTpuBasol nosi-
TUKU MOBHOI0, KyJIbTYPHOIO Ta rpasoBoro nigropsaKyBaHHs, peasai3oBaHoi iMNnepCbKuMu CTpyK-
Typamu Pocii. AHani3yeTbcs noaiTuYHa CrnagKkoeEMHICTb MiXK LiapChbKoto iMrepieto, 6inorsapaifiCbKum
pyxom, 30KkpemMa 4Yepe3 «ObpalyeHne [eHnknHa K HaceneHuo Manopoccun» (1919 p.), pasgsiH-
CbKOK i€0JI0rIE Ta CyHacHoK rnoJliTuKor Pociicbkoi @egepadii. 3Ha4uyHy yBary npuaiieHo crart-
Ti B. lyTiHa «[lpo iCTOpUYHY €AHICTb pPOCISiH Ta yKpaiHuis» (2021 p.), Kka MIiCTUTb MporpamHy
KOHUernuito Cy4acHOro HeoiMrnepcbKoro MUC/IEHHS W i4e0s10riyHy OCHOBY /151 104a/lbLIoi arpecii
npotu YKkpaiHu. BogHo4Yac aHani3yeTbCs irHopyBaHHS yYKPaiHCbKOro nuUTaHHS y 3axigHiv akaje-
MIiYHi HayUi, A€ A0Brui 4ac AOMIHyBasaa pycucTuka, Lo BiATBOPHOBAasIa KOJIOHIaIbHWUIA ANCKYPC,
a yKpaiHictuka He 6ysia caMOCTIiliHOK ANCUMMIHOK. Y LbOMY KOHTEKCTI NMocTa€ npobsema aka-
AEMIYHOro KOJIOHIaniamy, sIKui CrpuvsB AeritmMadii 30BHILUHbOro 6avyeHHs1 YKpaiHu Kpisb npu-
3MYy pOCificbKOro Hapatuy. CTatTs MporoHye KOHUENTyaabHui niaxia 40 AeKOI0HI3alii 3HaHHS
K YNHHUKE KyJIbTYPHOIro CripoTUBY ¥ OCHOBYW AJ151 )OpMYyBaHHSI aBTOHOMHOIO IHTENEKTYalbHOro
rnpocropy. YKpaiHCbKui [0OCBIf] BUTBOPEHHS MOJITUYHOI Cy6'EKTHOCTI B yMOBax TpuBasoi KOJIOHI-
3ayii po3rnsAacTbCcs K pefeBaHTHWI 418 LUNPLUNX CTYAiM MNOCTKOJI0HIabHUX TpaHcopmalin, aKi
BiabyBaKThCS y CBITI. ABTOP AOXOANUTL BUCHOBKY, LLO Cy4YyacHa BikiHa Pocii npotu YkpaiHn Mae He
JINLIE BiliICbKOBO-TOJIITUYHME, @ U rAINOOKNI LUNBINi3aLifiHni i KOrHITUBHMEI BUMIp, LLO roTpebye
BiAnoBigHoi penekcii y Hayuyi. CTaTTs agpecoBaHa AocnigHuKam ginocogii, ictopii, Teopii Havio-
Haniamy, Ky/nbTypoJiorii, npaBa Ta roCTKO/I0HIabHUX CTYAid.

KnrouoBi cnoBa: HaLioOHa/1bHO-BU3BOIbHUIA PYX, KPUTUYHA TEOPIs, NOCTKOJI0HIani3M, 4EKO/10-
HiaJlbHiCTb, enicTeMoJIoriyHa 3aJ1eXHiCTb, NpaBoBa KyJibTypa.

Lashko Yevhenii. The Ukrainian national liberation movement in the mirror
of critical theory: postcolonial and decolonial aspects

The article provides an interdisciplinary understanding of the Ukrainian national liberation
movementthrough the prism of critical theory, in particular postcolonial and decolonial approaches,
which allows us to rethink historical processes in Eastern Europe in a broader global context.
The Ukrainian movement for national identity and state independence is considered as a classic
example of anti-colonial struggle against the long-term policy of linguistic, cultural and legal
subjugation implemented by the imperial structures of Russia. The author analyzes the political
continuity between the tsarist empire, the White Guard movement, in particular through «Denikin’s
Address to the Population of Malorussia» (1919), Soviet ideology, and contemporary Russian
politics. Considerable attention is paid to V. Putin’s article «On the Historical Unity of Russians
and Ukrainians» (2021), which contains a programmatic concept of modern neo-imperial thinking
and an ideological basis for further aggression against Ukraine. At the same time, the author
analyzes the neglect of the Ukrainian issue in Western academic scholarship, which has long been
dominated by Russian studies, reproducing the colonial discourse, and Ukrainian studies were
not an independent discipline. In this context, the problem of academic colonialism arises, which
contributed to the legitimization of an external vision of Ukraine through the prism of the Russian
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narrative. The article proposes a conceptual approach to the decolonization of knowledge as
a factor of cultural resistance and a basis for the formation of an autonomous intellectual space.
The Ukrainian experience of creating political subjectivity in the context of prolonged colonization
is seen as relevant to broader studies of postcolonial transformations taking place in the world.
The author concludes that Russia’s current war against Ukraine has not only a military-political,
but also a deep civilizational and cognitive dimension, which requires appropriate reflection
in science. The article is addressed to researchers of philosophy, history, nationalism theory,

cultural studies, law and postcolonial studies.

Key words: national liberation movement, critical theory, postcolonialism, decolonialism,

epistemological dependence, legal culture.

KputnyHa Teopia y XX-XXI cToniTTax
CcTana BaX/NMBUM [HCTPYMEHTOM aHanisy
iICTOPUYHOro, MNOJITUYHOro, KYJbTYPHOro
Ta NpaBOBOro A0CBiAY MOHEBONEHUX HaUiN.
lMocTkoNoHIaNnbHi Ta AEeKONOHianbHi CTyail,
nonpu Te, Wo TpaanuinHO POKYCyBasNCA Ha
KOHTeKCTi Adpukun, Asii Ta JlaTMHCbKOI AMe-
pVKKW, Aepani yacTiwe 3aCTOCOBYHOTbCA A0
aHanizy CxigHoi €sponu [1, 2]. YKpaiHCbKUI
[0CBIA, KNI AOBro 3a5uMLaBcs Ha nepudepii
rnobanbHOro HayKoBOro AMCKYpCy, BUSBNS-
€TbCS HAA3BMYAMHO BaX/MBWUM ANS OCMMUC-
JIeHHA MeXaHi3MiB KOJIOHia/IbHOro naHy-
BaHHSA B YMOBax €BPOMNENCbKOro MOAEPHY.

AKTYyasnbHiCTb  AOC/IAXEHHA 3yMOBJIEHa
HeobOXiAHICTIO  NepeoCMUCNEHHA  YKpaiH-
CbKOro iCTOPUYHOI0 AOCBIAY Y CBITNI CyYacHUX
iHTeNneKkTyanbHUX NapagurM, sKi 3ocepenxy-
IOTbCS Ha MNUTAHHAX BMagW, iAEHTUYHOCTI,
Ky/NbTYpHOro AoMiHyBaHHS. Cy4acHa pocin-
CbKO-yKpaiHCbKa BiHA, $IKa BK/OYAE He
e BiNCbKOBY, ane n KynbTypHO-iHpopMa-
LiNHYy arpecito, HAQ04HO AEMOHCTPYE He3aBep-
LWeHiCTb NpoueciB AeKosoHi3auii. MeTa cTaTTi
NONSIra€ y BCTAHOBJ/IEHHI B3aEMO3B'A3KY MiX
YKPAiHCbKUM HaLUioHaNbHO-BU3BOJIbHUM
PYXOM 1 OCHOBHMMM MOSIOXKEHHSAMU KPUTUY-
HOI Teopii. MeTofonoris AOCNiAKEeHHS I'pyH-
TYETBCA Ha MiKAUCUMNMAIHAPHOMY niaxoai,
NOEAHYOUN  (PINOCOPCbKUNA,  ICTOPUYHUN,
Ky/bTYpONoridyHMin i npasoBun aHanis. Oco-
6nmMBa yBara NpuUAINAETbCA NOCTCTPYKTypa-
NICTCbKUM MiagxoAam, aHanisy AWCKYPCUBHUX
NPaKTUK Ta iCTOPUYHIN PeKOHCTPYKLUii npu-
FHIYEHHS 11 onopy.

KpuTu4yHa Teopis, aKa BUHUKIA B MexXax
OpaHkdypTCcbkoi wkonn (M. Xopkranmep,
T. ApopHo, . Mapky3e), nokankKaHa aHa-
ni3yBaTu couiasbHi CTPYKTYpU, SKi penpo-
OYKYIOTb HEpIBHICTb i MignopsaaKyBaHHS.
OAHUM i3 KNKOYOBUX MOHATb € MOHATTS ige-
0N10TiT AK IHCTPYMEHTY 3aKpinneHHsa rere-
MOHIii. Y UbOMY KOHTEKCTi YKpaiHCbKUN
AOCBi4 KOJIOHi3aLuii AeMOHCTpYe npuKkniag
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i0eosioriyHoro AOMiHYBaHHSA iMMNEepCbKKUX
HapaTuBiB.

MocTkoNoHianbHi  CTyAdii, npeacTaBneHi
imeHamn Epaapaa Caiga, laatpi CniBak,

fomi Bbrabru, 3ocepeaxeHi Ha aHanisi Toro,
K MOBAa, Ky/bTypa M OCBiTa CTalOTb iHCTPY-
MeHTaMu iMnepcbKoro KoHTpontw [3, 4, 5].
Cain B «OpieHTaniaMi» nokasas, AK 3axo-
OOM KOHCTpytoBaBcsa CXig siK MeHLoBapTic-
HUM «IHWKWI» [3]. AHaANOriyHo, y pOCINCbKiin
i paAsiHCbKIN KynbTypi YKpaiHa yacto nosu-
UioHyBanacs $K MpoBiHUiA, wWo noTpebye
«MPOCBITNIEHHA».

[ekonoHianbHi nigxoan (BanbTep MiHb-
nono, PamoH N'poccdorenb) AONOBHIOWTL L0
KPUTUKY, 3BEPTAlOYM yBary Ha Te, WO KO0~
HianbHICTb TpMBaE HaBiTb nicna dopmanb-
HOI [AeKONOoHi3auii, 3aiuwaryncb B OCBIT-
HiX MporpamMax, MOBHiIM noniTuui, 3acobax
MacoBoi iHdopMauii [6]. YKpaiHa - sackpa-
BUM MpuKnag Takoi cuTyauii, Ae enictemo-
NIOriYyHa 3anexHicTb TpuBana AecATUNITTAMMN
nicna 3806yTTS NONITUYHOI HE3aNeXHOCTI
y 1991 poui.

KpuTuyHa Teopid poO3pi3HAE TMOHATTH
eMaHcunauii (3BiSIlbHEHHS Big CUCTEMHOrO
AOMiHYBaHHS) Ta BM3BOJIEHHS (onip Aocsiay
rHOB6/IeHHS), @ OTXXe YKPATHCbKUI pyX MOXHa
po3rnagaTn SK MOEAHAHHA 060X acnek-
TiB: 60poTbba 3a HauioHanbHE BU3BOJSIEHHS
NOEAHYBaNacy i3 nparHeHHAM 40 couianbHOi
emMaHcunauii.

YKpaiHa $K KOJIOHi30BaHa TepuUTOpis Mae€
cknagHy Ta 6araToBuMIpHY icTopito. MNoynHa-
toun 3 XVII cTonitra, yKpaiHCbKi 3emni nocni-
AOBHO MOTPanAsanAn nig, KOHTPO/b iMNepCbKuX
CcTpykTyp. Uapcbkui ypsa nicns lMNepesicnas-
CbKOi yrogu posnodaB npouec ueHTpanisauii
M iHTerpauii JliBobepexHoi YkpaiHn o imnep-
CbKOro npocrtopy. Jliksigauis aBTOHOMIi eTb-
MaHWMHN (1764 p.), 3HULWEHHA 3anopo3bKoi
Civi (1775 p.) i 3anpoBafXXeHHs1 POCINCbKOro
aAMiIHICTpaTMBHOIro ycTpoto 6ynuM BaXXaMBMMMK
eTanaMu KOMOoHiasibHOro NignopaakyBaHHA [7].
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Y XIX cToniTti KONOHiasnbHa noniTUKa
byna cnpsiMmoBaHa Ha CUCTEMaTUYHE BUTIC-
HEeHHS1 YKPAiHCbKOI iAeHTUYHOCTI. 3abopoHu
Ha YKpaiHCbKYy MOBY, LeH3ypa, pycudikauis
0OCBiTW, rnepecnigyBaHHA HaUiOHaNbHO CBi-
AOMOI iHTenireHuii Mann Ha MeTi yHidikauito
iMNepCcbKOro NpocTopy. Y uboMy ceHci Pocin-
CbKa iMnepia BuCTynana TMNOBUM KOJIOHiasb-
HUM Cyb6'eKTOM, KM CTBOPIOBAB <«EAUHY>»
iMNepCbKy KynbTypy 4epe3 npuayLleHHs
€THIYHOT MHOXMWHHOCTI.

Y XX cTonitTi, nonpu AeknapoBaHy piB-
HicTb Hapoais y CPCP, pagdaHcbka aepxaBa
NpoaoBXyBasa  KOMOHianbHi  NpaKTUKW.
fonogomop 1932-1933 pp., 3HULWEHHSA YKpa-
THCbKOI iHTenireHuii y 1930-x, nepecnigy-
BaHHS LWICTAECATHUKIB — yce ue bynn nposieu
HaCUNbHULbKOIO KOHTPOJTIO HaZ KY/IbTYPHOO
iAEHTUYHICTIO. Iaed pagsaHCbKOro Hapoay 4K
HaZHaUioOHaNbHOI CNiNbHOTK Ae-(aKTo 03Ha-
yana acuMinsauito nig AOMiHAHTHY POCIMCbKY
KynbTypy.

OAHMM i3 HaMbinbll CUCTEMHUX MeXaHi3-
MiB KOJIOHiafibHOro KOHTponto 6yna 3abopoHa
YKpaiHCbKOi MOBW. BanyeBCcbKUK LMPKYASp
1863 poky nNpsAMO CTBEpPAXXYBAB, WO «yKpaiH-
CbKOi MOBW He 6yno, HeMaE i 6yTn He Moxe».
EMcbkui yka3 1876 poky MoBHicTHO 3abopo-
HUB APYK i MOWNPEHHA YKPATHCbKMUX KHUXOK,
n‘ec, nybniyHmx Buctynie. OcsiTa Ta LepKBa
CTanun iHCTpyMeHTaMu pycudikadii.

Y paasiHCbKy A06y KynbTypHa rereMoHis
HabyBana opM «M'AKOi CUIn»: yepe3 cuc-
TeMy OCBiTM, CTaHAapTU MOBW, AOMiHYBaHHSA
pocCiicbkoi y 3acobax MacoBoi iHdopMauii
Ta KynbTypHin cdepi. Te, wo MNpamwi Ha3m-
BaB «reremoHieto», B CPCP peanizoByBanocs
K «pafsHizauia» — CTBOPEHHS 30BHIiLIHbLOI
6araToHauiOHaNbHOCTI 3 BHYTPILWHIM poOCin-
CbKUM a4pOM. YKpaiHCbka MoBa Cnpuin-
Manacsi K CensHCbKa, HenepcnekTUBHa,
a 3rofoM i MapriHanbHa. Ii 3HeLiHeHHs cTano
iHCTPYMEHTOM KYJIbTYPHOI acuMinauii.

Y pi3Hi iCTOpMYHi nNepioaM yKpaiHCbKUN
HaUioHaNbHUI pyX NposBNSABCA K 60poTbba
3a cyb’ekTHicTb [8]. Y XIX cToniTTi B Aisanb-
HocTi  Kmpuno-MedogaiiBcbkoro 6paTcTBa
6ynn cnpobu KOHCTPYHOBAHHSA YKpaiHCbKOI
MOLEepPHOI igeHTUYHOCTI. Y XX ctonitTi YHP,
OYH-YTA, ancnaeHTcbkni pyx 6ynmn oprani-
30BaHMMK (hopMamMm CnNpoTuBsy.

OKpeMo BapTO 3YMUHUTUCS Ha (PEHOMEHI
YIA §K BOEHI30BaHOI CTPYKTypu CrNpoOTUBY
He nuwe nNpoTM HAUWMCTCbKOi, a W paasiH-
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cbkoi okynauii [9]. Ii 6opoTbba 6yna Haui-
JleHa Ha BiAHOB/IEHHA YKPAiHCbKOI Aep)KaB-
HOCTi, WO pobuTb ii KNaCMYHUM NPUKNALOM
AHTUKONOHIaNbHOro pyxy. LinkoM MoxHa
BBaXaTu, WO XapakTtep i ¢opMM NpPOTUCTO-
AHHS YKPATHCbLKOro HauioHaniCTUYHOro pyxy
LWOBIHICTUYHUM BEIMKOAEPXKABHUM peXuMaM
HOCW/I0 NPaBO3aXMCHUI XapaKTep i Ma€ 6yTu
BM3HAHO 3akOHHMM [10]. Y npakTuyHOMy
pakypci NpoTAroM nepiogy He3anexHoCTi,
nig vyac Pesontouii rigHOCTI Ta Ha Cy4YaCHOMY
eTtani NPOTUCTOSIHHSA POCINCbKIA 36pONHIN
arpecii uina HM3Ka noniTMYHMX NapTin i rpo-
MaACbKMX OopraHi3auii, a TakoX 3HayHa 4vac-
TUHa YKpPAIHCbKOro CyCninbCTBa 3arasiom
acouitooTb cebe i3 NpoaoBXKYyBayYamMn Tpaan-
uin 60poTbbn yKpaiHCbKMX HaLiOHANICTIB.

Y apyrin nonoBuHi XX CTONiTTS wictae-
catHukn (B. Ctyc, I. [3wba, J1. KocTeHko)
POpMYIOTb anbTEPHATUBHY KyNbTYpHY Tpa-
ANUil0 — MOAepHYy, HauiOHaNbHO 30pi€EHTO-
BaHy, eMaHcunaTtmeHy [11]. IxHi Tekctw
Ta Ail € nNpuMKIagoM AWCKYPCUBHOMO onopy
iMNepCbKOMY 3HaHHIO.

Pesonwuia TligHocti (2013-2014 pp.)
Ta pOCINCbKO-yKpaiHCbKa BiMHa  nicnsa
2014 poky BigkpuBalTb HOBY a3y Aeko-
NOHianbHOro npouecy. BiHa, ska BeaeTbCs
Pocieto He nuwe 36poriHO, a ” iHdopMa-
UinHO, niaTBEpAXYeE, Wo Pocia Hamaraetbcs
36epert KoMoHiaNbHUM KOHTPOSIb . Y Biano-
BiAb YKpaiHa po3BMBAE BNACHUN KYNbTYPHUN
KaHOH, 3MIUHIOE MOBHY MONITUKY, [AEKOH-
CTPYIOE iMNEepCbKi HapaTUBK B OCBITI, icTOpIl
Ta nybniyHOMY npocTopi.

FaaTpi Cnisak y cBOi npaui «4Yn Moxe
cybanbTepH roBOPUTU?» HAronowWye, LWo
KOJZIOHI30BaHi Hapoau 4acto no3basneHi
npaBa Ha CaMOBMpPAXEHHSA Yy MexXxax imnep-
CbKOro Aauckypcy [4]. YkpaiHCbka icTopis
HaOa€ YMCNEHHI NpUKNaaun, Koau rosaoc Hauii
BUTICHABCA: Yepe3 3abopoHM MOBM, NikBiga-
Uit eniT, 3HeUiHeHHA KybTYPHOI CragLwmHNn.
MpoTe NpoTAroM yCbOro KOJI0HiaAbHOro rnepi-
O4Yy YKpaiHui CTBOpPKOBANM napanesibHi npo-
CTOpY Nam’aTi U iAEHTUYHOCTI — B niTepaTypi,
HapOAHIM KynbTypi, penirii.

3006yTTa He3zanexHocTi 1991 poky nuwe
popManbHO 3aBepLlUIMSIO KOMOHianbHy A06y
[12]. BopoTbba 3a NpaBo Ha BAACHWUI FOSI0C
TPUBAE 1 A0CI — Yepe3 AeKONOoHi3auito WKiNnb-
HMX NiAPYYHUKIB, HOBY icTopiorpadito, nepe-
OCMUCNEHHS poJii iIMMepCbKUX AiadiB y npo-
CTOpi yKpaiHCbKMX MicT. Fonoc cybanbTepHa
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TpaHCHOPMYETbLCA Y FONOC HaLiOHaNbHOMO

cyb’exTa.
Micna naaiHHa Pocincbkoi iMnepii 6innn
pyx cnpobyBaB pecTaBpyBaTu iMmnep-

CbKY €AHICTb. XpecToMaTiHMM MNpuUKIaaoM
€ «ObpaleHmne rnaBHokoMaHaytouero BCIOP
reHepan-nenteHaHta [eHWKMHa K Hace-
neHuto Manopoccum» (1919 p.), y sikomy
MOBHICTIO 3arnepeyvyeTbcs npaBo YKpaiHW Ha
AEepXaBHICTb | KynbTypHYy aBTOHOMit0 [13].
[eHiKiH BigKpUTO 3asBnsB Npo HeobXiaHICTb
36epexeHHs «€eAWHOI | Heainumoi Pocii»
Ta 3acyaxyBaB b6yab-sIKi NposiBU yKpaiH-
CbKOro cenapatu3My K pe3ynbTaT HiMelb-
KOro BMAWBY Ta 3pajum.

Ller TekCT € NpMKIaaoM MoCTiMMNepCbKOro
ONCKYPCY, $SIKMA HaMara€erbCs BiAHOBUTH
CTapy TrereMoHilo 4epe3 AuckpeauTauito
cybanbTepHoro rosnocy. Y Ayci oOpi€eHTa-
nismy Caiga, ykpaiHui nocTatTb Y HbOMY §K
«He3pini», «OLWyKaHi», HEeCnpoMOXHi A0
CaMOCTIMHOrO MONITUYHOrO iCHyBaHHSA. Bia-
noBiaHo, 6inoreapAiNnCbknii MPOEKT MOXHA
po3rnagatn Ak cnpoby pecTtasBpauii Kosno-
HiafIbHOr0 NOpPSAAKY — He NULWeE BiNCbKOBUM,
a N ANCKYPCUBHUM LUNSXOM.

AHanis yboro 3BEpHEHHS Y CBIT/Ni KPpUTUY-
HOI Teopii 3acBigyy€e NPOAOBXEHHS iMmnep-
CbKOIr0 MUCNEHHS HaBiTb Y aHTMBINbLOBULb-
KoMy Tabopi. Iaes yKpaiHCbKOi caMOCTIMHOCTI
y 6inorsapaiicbkoMy 6audeHHi € He NpoOCTO
HEeNPUUHATHOK — BOHa MPUPIBHIOETBCS A0
AepxaBHoi 3paau. OTxe, 6inoresapaincbka
MoAenb penpoayKy€eE TOM CaMUil KOSOHianb-
HUIA NOpsSAOK, BiAg SKOro ykpaiHui Hamara-
NNCS 3BINBbHUTUCS.

19 nunHa 2021 poky B. MNyTiH ony6niky-
BaB CTaTTiO «[1pO ICTOPUYHY E€AHICTb POCiSH
Ta YKpaiHuiB», sKa CTana KBiHTECEHLIE
CYYaCHOro poCiMCbKOro iMNepCcbKOro Auc-
Kypcy [14]. Y Hii yKkpaiHui 3anepevyroTbCs
K OKpeMWi Hapoa, a icTopis YKpaiHu 3BO-
AUTbCA [0 noxigHoi Biag ictopii Pocii. MNyTiH
NMOBTOPKE Te3M, TUNOBI ANA KOJIOHIaNbHOMo
MWUCNEHHSA:  3anepeyeHHs  Ccyb’eKkTHOCTI,
AeneriTmmisauis YKpaiHCbKOI [Aep>XXaBHOCTI,
TBEPAXEHHA MPO «WTYYHICTb» YKpPaAiHCbKOI
iAEHTUYHOCTI.

Llen TeKCT MOXHa BBaxaTW MaHipecToM
Cy4yacHOro Heoimnepianiamy, CnpssMOBaHUM
Ha sieriTuMaudito arpecii npotn YkpaiHu. BiH
NOEAHYE PUTOPUKY HOCTaNbrii 3a iMnepiero
3 IHCTpyMeHTamMn iHdOpMaUiMHOI  BiliHW.
MyTiH BUKOPUCTOBYE NCEBAOICTOPUYHI apry-
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MEHTU Ana O6rpyHTYBaHHA TepuTopianb-
HUX MpeTeH3in, BogHOYaC iIrHOPYK4YM NpaBo
YKPaiHCbKOro Hapoay Ha CaMOBU3HAYEHHS.

Y CBIiTNi AEKONOHIaNbHOI KPUTUKU LEeN
AOKYMEHT [OEeMOHCTPYE, WO KOJOHianb-
HICTb K CMCTeMa He 3HMKAE 3 KiHUeM iMne-
pii, a TpaHcdopMyeTbCcs B iHWi dopmn -
Yy HalwoMy Bunaaky, B ribpmaHy BiMHY, siKa
NOEAHYE i3nYHe HAcuMNbCTBO 3 iHdopMa-
UinHMM i KynbTypHuM. CtaTtta [llyTiHa € He
Anwe igeonoriyHMM BUMpaBAAHHSAM BiliHMU,
ane n cnpoboto BiAHOBUTU enicTEMONOriYHY
reremMoHito Pocii Ha nocTpaasaHCbLKOMY Mpo-
cTopi [15].

Micna [Opyroi cBiTOBOi BiNHM, B yMOBax
XONOAHOI BiMHKM, Y NPOBIAHUX YHiBEpCUTETaX
CWA, KaHaan Ta 3axigHoi €Bponn aKTUBHO
po3BuBanacs pycuctuka (Slavic Studies,
Russian Studies), wo 34e6inbWoro oToToX-
HioBana «CxigHy €spony» 3 Pocieo [16].
Y ubOMYy Npoueci iMnepcbknin nornsg 6ys He
nuwe NoniTUYHMM, a N akadeMiyHuM. YKpa-
iHa B MeXax paasHCbKOI YM HaBiTb LapCbKol
napagurMy TpakTyBanaca $K perioHanbHa
0COb6NMBICTb «pOCIMCbKOI uUMBINi3auii», He
K oKpeMuin cyb’ekT icTopii. Lle ao3sonsno
MOCKBi 3anMwaTuca €AUHUM PEeYHUKOM YCi€l
«CxigHoi €Bponn» Ha akaAeMiyHOMY piBHi.

YHiBepcuteTn po3byaosyBann kKadeapu
pycucTukn, ae gocnigxysanu [OCTO€EB-
cbkoro, Toncrtoro, YanmkoBcbkoro, JIeHiHa -
ane He lleBueHka, ®paHka 4un Jlecio YKpa-
iHKy. OTxe, HaBiTb Yy nibepanbHOMY
3axiAHOMY aKajeMiyHOMYy cepenoBuLli Bif-
TBOPKOBA/INCA KOJIOHIaNIbHI CTPYKTYpU 3Ha-
HHS: YkpaiHa 6yna abo 3abyToto, abo 3Bese-
HO A0 «MicLeBoi Bapiauii» Pocii.

3Ha4yHy poSfib Yy UbOMY Bigirpana paasH-
CbKa akajeMiyHa aunnaomarisa, ska dopmy-
Bana obpas «eAMHOI paasHCbKOI KyNbTypu»,
30cepenXeHoi B MOCKBIi. YKpailHCbKi eMi-
rPaHTCbKi AOCNIAHUUbLKI LUeHTpu, aKk-oT lap-
BapPACbKNIN YKPAIHCbKMN HAayKOBUIN iIHCTUTYT,
6ynn goBrMi Yac MapriHaniaoBaHi, a ykpa-
iHCbKka npobnemaTmka BBaxanacs gpyropsa-
HOH0.

Tinbkn 3 po3nagoM CPCP y 1991 poui
noyanocsi MNOCTynoBe, Xo4ya W MOBiNbHeE,
BM3HaHHA YKPaiHICTUKN 9K OKpeMoi aka-
AeMiyHoi gucumnniHn. TpoTe HasiTb nicns
Pesontouii laHocti 2014 poky # NOBHO-
MacwTtabHoro BTOprHeHHs PO y 2022-my,
y 6araTtbox 3axigHUX Media M akageMiyHuUX
KOJ1axX yce LWe TpannsiTbCs 3as9BM Ha 3pa3ok
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«Le BHYTPIiLWHbOPOCINCbKNI KOHMDNIKT» abo
«Pocisa i YkpaiHa - oguH Hapoa». Taki TBep-
[XKEHHS AeMOHCTPYIOTb rMMboke BKOPiHEHHS
KOJIOHiaNIbHOr0 CNoCcoby MUCNEHHS, WO 3He-
LiHIOE AOCBIA KOMOHI30BaHMX Hapoais.

Omxe, 6opoTbba 3a akageMiyHe BU3HAHHS
YKpaiHW € YaCTMHOIO LWMPLLOro AeKO10HIab-
HOro Npouecy. 3MiHa akageMiuyHuX CTPYKTyp,
CTBOPEHHSA MporpamMm YKpaiHiCTUKK, nepe-
rna4 KaHOHIB ryMaHiTapHOro 3HaHHA - yce
Le € CKNagoBUMKM iHTeNeKTyanbHOro poHTy
BU3BOJIbBHOIO pyXy.

KonoHianeHe nignopaakyBaHHA YKpaiHu
Mano He nuuwe KynbTypHUN, NOAITUYHUIN abo
€KOHOMiYHWIM BUMIp, a i nNpaBoBui. IMnep-
CbKa Bfafja nocnifgoBHo nosbasnsana ykpa-
THUiB IHCTUTYLIIMHOT CY6'EKTHOCTI, 3HULLYIOUYN
IXHi NpaBoBi cMCTeMN, aBTOHOMHI aAMiHiCcTpa-
uii Ta TpaguuinHi popMn camoBpsiAyBaHHS.
CkacyBaHHSA [eTbMaHWMHK, 3HULLEHHSA Mar-
Aebyp3bkoro npasa, YHidikauis 3akoHoaaBs-
CTBa NiA iMNepcbKi Kogekcu — Bce Le nos3bas-
NAN0 yKpaiHUiB MOXINBOCTI 6yTn axepenom
BlaCHOro npasa. BogHo4yac BU3BOIbHUN pyX,
noynHarouun 3 YHP, nocnigoBHoO nporonowy-
BaB BiJHOBJIEHHS AepXXaBHOIro CyBepeHiTeTy,
IOPUANYHOIT HE3aNeXHOCTI, KOHCTUTYLINHOro
nagy. CyyacHa ykpaiHCbKa Aep)aBa, 3 MiX-
HapOAHO BU3HAHMMW KOPAOHAMW, € pe3y/ib-
TaToM H6araToBikoBOi 60poTEOM 3a NpaBo Ha
CaMOBM3Ha4yeHHs, nepenbayvyeHe MixHapoa-
HMUM NPaBOM.

Y 3a3HayeHoOMy acnekTi Kpanky y 6yab-
AKUX Cnekynauisx wWwoao HasiBHOCTI «rnpwu-
poaHOro» 3B'A3Ky YKpaiHuM 3 «b6paTcbKnmmn
HapogaMu» CTaBUTb 3aKoH YkpaiHu «[po
AepajsaHiszauito 3aKoHOoAABCTBa YKpaiHn» Bif
21 kBiTHA 2022 poky N¢ 2215-IX [17]. Tak
3BaHe <«BWYMLLEHHS BiA pagsAHWMHU» MaE€
3BiCHO X CYTTEBE iAeosoriYHe 3HA4YeHHs,
NpoTe BaX/IMBMM € LLEe TaKUin MOMEHT: yKa-
3aHWM 3aKOHOM CKaCOBaHO HM3KY M MiXHa-
POAHMX AOr0OBOPIB, Y AKUX OAHIE 3i CTOPiH
BUCTYynana YKpaiHCbKa pagsaHCbKa couia-
nictnyHa pecnyb6nika. Lle € Baxnueum odi-
UinHMM CBiAYEHHSIM BIACYTHOCTI CTiMKOro
NpaBOBOro 3B'A3KYy CY4YaCHOi He3anexHoi,
CyBepeHHOi agepxaBun YKpainu 3 YPCP, 3Hauy-
LLLOKO BiXOM Ha LWISAXY CTAHOB/IEHHSA Cnpasai
CaMOCTINHOI aepxaBu.

Pocincbka arpecia 2014 ta 2022 pokis,
3 nornsgy CyyacHoro npasa, € MOpyLlUeH-
HAM HW3KM MiXKHapOAHUX HOPM, BKJTHOYHO
i3 npuHumnamn Cratyty OOH. MacwTtab
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i XapakTep NpaBonopyLleHb, SKi BUNHAKOTLCS
36porHuMmM cunamu Pocii nig 4ac wwupo-
KOMacwTabHOro BiMCbKOBOrO0 BTOPrHEHHS,
€ BUK/IMKOM He TiJIbKU ANS CUCTEMWU Hauio-
HaNbHOrO, @ M MiXKHAapOAHOro KpWMiHaNb-
HOro npasocypas. BHacnigok 3BepHEeHHS
noHag 40 kpaiH i Ha nigcTasi 3aa8uK nNpo ad
hoc Bn3HaHHA topucankuii, Odic MNMpokypopa
MixxHapogHoro KpuMiHanbHoro cyay (MKC)
po3noyaB 6e3npeueneHTHe 3a KiNbKiCHUM
3a/lydeHHsAM  NepcoHany  po3CnigyBaHHS
[18]. MNpote MKC He Mae ropucaukuii npu-
TArysaTu AO BiAMOBIAANbHOCTI 3@ BUMHEHHSA
3M104NHY arpecii rpoMagaH gepxas, §Ki He
€ YYaCHMKaMn PUMCbKOro cTaTyTy, asie came
BUYMHEHHS LbOro 3/104NHY 3 6OKY HaMBULLOIO
NONITUYHOrO Ta BIMCbKOBOr0 KepiBHULUTBA
Pocii BapTo po3rnsgaty §K HaWronoBHiLY
NPUYMHY NOAANbLIOIO BYMHEHHA BOEHHUX
M iHWKNX MiXKHapoAHWX 3M104YMHIB 36pONHNMMU
cunamu Pocii Ha TepuTopii YKpaiHn wono
aknx MKC yce x Mae topucamkuito. OTxe,
iCHYe HaranbHa HeobXigHICTb CTBOpPEHHS
NPUHLNMNOBO HOBOIM0 MiXXHAPOAHOINO KpWUMi-
Ha/IbHOrO MEeXaHi3My NpUTArHEHHA A0 BiA-
MoBiAANbHOCTI 3@ BUMHEHHS 3J/I0UMHY arpe-
Cii MpoTn YKpaiHu, WO A03BONTb LIBUAKO
N ePeKTUBHO MPUTATHYTM BU3HAYEHE KONO
oci6 A0 BiANOBIAANbHOCTI 3@ 3/104MNH arpecil.

AHani3 yKpailHCbKOro BMW3BOJIBHOrO pyXxy
yepes MNpu3My KPUTUYHOI Teopii A03BOSSE
no6aunTu TArNiCTb KOIOHIaIbHOr0 MUC/IEHHS
Bii Uapcbkoi Pocii 4yepe3 6inoreapainuis
00 CydyacHoro HeoiMmnepianiamy PO®. IcTo-
pU4YHi oXepena, AK-0T 3BepHeHHd [eHikiHa
yn cratta [lyTiHA, AEMOHCTPYHTb CrnaaKo-
BiCTb PUTOPUKWM 3anepedeHHs YKpaiHCbKOi
cy6’ekTHOCTI. BOHM € He NpoCTO TekCTamu,
a [IEBUMU HCTPYMEHTaMM KOJIOHia/IbHOro
HaCUNbCTBA.

Tak caMO N 3axiAHa akajeMiyHa npak-
TUKA [OOMiIHYBaHHSA PYCUCTUMKW Ta BIACYT-
HOCTi YKpaiHiCTUKM TpuBanunm 4ac cnpusana
BiATBOPEHHIO iMnepcbkoro 6auveHHa CxigHoi
€sponu. CborogHi ue notpebye paaukasnb-
HOro nepernsgy, QAOeKONoHI3auii OCBITHIX
nporpamM i BKIOYEHHS YKPAIHCbKOro rosiocy
y rnobanbHU HayKOBUI ANCKYPC.

[MpaBo Ta MOCTKOMIOHIaNIbHA KPUTUYHA TEO-
pis NOEAHYIOTLCA Yepe3 aHani3 Toro, K npa-
BOBi CMCTEMWM BIATBOPKOKOTL i JIEMTUMI3YIOTb
KOJTIOHianbHi CTPYKTYpW BNaAn Ta HEPIBHOCTI.

lNepeoCMUCNEHHA UMX AWCKYPCIB Yy CBITNI
KPUTUYHUX CTYZAIN BiAKPMBAE HOBI MOX/IMBOCTI
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AN PO3YMIHHSA MMNOBUMHHUX NPUYKH POCIMCbKO-  3HAHHS B YKpaiHi 1 y CBiTi. BUCHOBKM Ui€i CTaTTI
YKPaiHCbKOro KOHMNIKTY M OKPeCntoe nepcnek-  MOXYyTb 6yTh OCHOBOW A5 peBisii akageMiuHoi
TVBW NOAAsbLIOI AEKOMOHI3auii ryMaHiTapHoro  Tpaaudii, Ae A0Ci NPUCYTHI TiHi iMnepii.
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Cratrsa npucBsg4YeHa TeMi KpUTUYHOrO MUC/IEHHS. B Hall 4ac s TeMa € aKTyaslbHOK AJ18 BCiX
rasy3ei 3HaHHs, Ha akafleMiyHoMy Ta NpakTUYHOMY DIBHSIX. He MEeHLUOK MipoK L€ CTOCYETbCS
rnpaBo3HaBcTBa. [lpaBHUKaM BaxXsimBo 6yTun 0BI3HAHUMM HA MUTAHHSIX 0CO6/IMBOCTEN MUC/IEHHS
JIIOANHN, abu MaTu TEOPETUYHY MOXJIUBICTb YHUKATU MPOECIIHNX Ta rpoMasCbKux MOMUJ/IOK.
Kpntu4HOMY MUC/IEHHIO MPUCBSAYEHO COTHI AOCNIAXEHb, 3HAYHA 4YacTUHA SAKUX MAa€E eMripudHe
3Ha4yeHHs. € yumano nybaikadin siki, 6esnocepeaHbo abo 0rocepeaKkoBaHoO, PO3KPUBaKTh TeOpe-
TUYHI 0COB/INBOCTI KPUTUYHOIO MUCJIEHHS. 3HaYHOK Miporo aBTopu rny6ikaluiit akeHTyTb CBOK
yBary Ha ro3nTUBHUX pe3y/bTaTax KPUTUYHOIO MUC/IEHHS. AMOJIOreTy KPUTUYHOMO MUC/IEHHS
HaroJ/0WyTb Ha TOMY, L0 Taka popMa MUC/IEHHS MPOSIBASIETLCS Yy 34aTHOCTI JII0ANHN BUUTYU 3a
pPaMKu ycTaaeHux rnornisagis, nobadyutu B yCTajaeHux rnornisgax noMuaky 1a 3arnpornoHyBaTy iHLUI,
6inbLl eheKTUBHI meToaMn. 3BICHO HAETHLCS, WO 3@ NMEBHOr0 HaBYaHHS, /II0OANHY MOXHa BUBEC-
TW Ha KPUTUYHUE piBeHb ii MucieHHs. [IpoTe He A0 KiHUS 3’ICOBaHUM 3a/MLIEETHCA MUTAHHS
iCTUHHOCTI, OTpUMaHnX B pe3y/bTaTi KPUTUYHOIO MigxoAy, pe3ynbTatis. B ubomy ceHci yikaBu-
MU € HayKoBi rpayi amepukaHcbKoro ¢inocoga, icropuka Haykm Tomaca KyHa Ta HiMeLbKOro
¢inocoga v ncmuxonora Epixa ®pomma. Lli HaykKoBLi, AOCTIAXYHYM 0COBIMBOCTI MUCTIEHHS JTH0A4€eN
npuxoasiTb 10 BUCHOBKY LLOAI0 HasiBHOCTI B KOXHOMY HayKOBOMY TOBapUCTBIi, B KOXHIU Crisib-
HOTI /rogen 06°eKTUBHUX MPUYNH, SIKI MEPEeLIKOAXatTb KPUTUYHOMY MUCTIEHHIO. LLjoAo Hayku,
Tomac KyH roBopuTb rpo Take rHOoCeoJsioriyHe siBuuje, ik napaavrma. Ha ioro gymMmky npunyu-
HOIO0 BUHWKHEHHS NapaanrMm € CycnisibHa 06yMOB/IEeHICTb MUC/IEHHS roAei. apaanrmMa BUHUKAE
Ta 36epiraeTbCsl 3aBASIKU NMEBHOMY HayKOBOMY TOBapucTBY, rpynu Jil0Aes, 3 04HaKoBUM CrOCO-
60M MUCTIEHHS Ta 04HAKOBUMU r10r/1si4aMu Ha resHy rpobnemy. lNapagurMa BU3Ha4YaE rpeamer,
napameTpu 1a crnocib AoCnigKeHHS. BoHa peryoe BiAHOCUHU MK HayKOBLSIMU, AA€E OUIHKY, XTO
3 HUX NpaBui, a XTo Hi. Epix ®poMm AOCTIAXYE Te came aBuLle, ase Ha piBHi MacoBOI CBiJOMOCTI.
Ha ocHoBi BUCHOBKIB 060X HayKOBLIB MOXHa MigCyMyBaTH, L0 KPUTUYHE MUCIIEHHS JIIOANHU HE
€ rnaHayeero Big NoMuoK. byaib-sgKe nepeocMuc/ieHHs AiCHOCTI NPOBOASITb KOHKPETHI /104U, SKi
€ YJIeHaMun NeBHOI CrisIbHOTH, CrIOBIAYIOTb LIHHOCTI LJiE€l CriIbHOTU, CBIAOMO 4u HecBigomo. Ocobu,
SKi MGKkcumMasibHO OPIEHTOBAHI Ha CBOKO Crli/IbHOTY, PU3UKYIOTb MOBTOPHOBATH CTapi NoMusaku, abo
npoaykyBaty HoBi. OCTaHHE roBOpUTb PO NMEBHI 0OMEXEHHS KPUTUYHOIO MUC/IEHHS.

Knro4oBi cnoBa: KpUTu4He MUCIIEHHS, Napaanrma, criocié6 MUC/IeHHS.

Penko Victor. The boundaries of critical thinking

The article is devoted to the topic of critical thinking. Nowadays, this topic is relevant
across all branches of knowledge, both at the academic and practical levels. This applies to
jurisprudence to no small extent. It is important for lawyers to be aware of the peculiarities
of human thinking in order to theoretically avoid professional and public mistakes. Hundreds
of studies have been devoted to critical thinking, most of which have empirical significance.
There are many publications that, directly or indirectly, explore the theoretical features of critical
thinking. To a large extent, the authors of these publications focus their attention on the positive
outcomes of critical thinking. Advocates of critical thinking emphasize that this form of thinking
is manifested in a person’s ability to go beyond established views, identify errors in conventional
wisdom, and propose alternative, more effective approaches. Of course, it is also noted that,
with proper training, a person can develop their thinking to a critical level. However, the question
of the validity of the results obtained through a critical approach remains not fully clarified. In this
regard, the scientific works of the American philosopher and historian of science Thomas Kuhn,
as well as the German philosopher and psychologist Erich Fromm, are particularly interesting.
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These scholars, in their research on the peculiarities of human thinking, conclude that there
are objective reasons that hinder critical thinking within every scientific community and society
at large. Regarding science, Thomas Kuhn discusses an epistemological phenomenon known
as the paradigm. In his view, the emergence of a paradigm is rooted in the social conditioning
of human thought. A paradigm arises and is sustained by a specific scientific community—a
group of individuals who share a common way of thinking and similar views on a particular
problem. The paradigm defines the subject, parameters, and methods of research. It also governs
relationships among scientists, determining who is right and who is wrong. Erich Fromm explores
the same phenomenon but at the level of mass consciousness. Based on the conclusions of both
scholars, it can be argued that critical thinking is not a panacea for avoiding mistakes. Any
reinterpretation of reality is carried out by individuals who are members of a specific community,
adhere to its values, and are influenced by it, whether consciously or unconsciously. Individuals
who are overly focused on their community risk repeating past mistakes or generating new ones.
This highlights certain limitations of critical thinking.
Key words: critical thinking, paradigm, way of thinking.

MocraHoBka npo6nemn. CraHOM Ha bOyab-sika Teopis, B cuny obMexeHOoCTi CBOro
CbOrOAHILWHIA AeHb TEeMi KPUTUYHOrO MUC-  MOXOOXEHHS, He 3axWULWa€E Big MNOMUIOK.
neHHs 115 pokis. Lo TeMy, gKa Big noyaTky  PaTyun cnpaBy B OA4HIN MAOWMHI OCMUC-
Habyna HayKOBOro 3HAYeHHsl, Ha MNepeKko-  JIeHHS, yCTasleHa Teopis MOXEe CNpUYUHATU
HaHHS 3Ha4YyHOi 4YacCTMHW HaykoBuiB, 6yno  ni3HaBasbHi NPO6AEMU B iHLWIM NIOLWMHI.
3ano4yaTkoBaHo [>XOHOM [btoi, SKUIN B CBOIl 3aranoM ue HaBOAUTb HA BUCHOBOK, LWO
KHU3i 1910 poKky «AK MU MUCNMMO» Briepwe  TemMa KPUTUYHOr0 MUC/IEHHS € HE MEHL LiH-
NOPYLWMB MUTAHHS KPUTMYHOINO MMUCNEHHS. HOK W Yy NPaBO3HABCTBI, $IK ranysi 3HaHb,
MpuHarigHo iCHYOTb M iHWI AYMKW WOAO BiKY  30KpeMa MoB'A3aHMX 3 nybnivyHow Aisnb-
uiei Temn. Jeski daxisui 3 icTopii dinocodii  HicTio topucTie. MMpaBOOXOpoHLUi, aaBoKaTH,
BMBOAATD il BiAg AaBHborpeubkoro dinocoda  cyaai, iHWI npeacTaBHUKKU rany3i Npasa, Tak
CokpaTta, 06roBoptoroum Moro MeToam ANCKY- UM iHakwe, y CBOIX BIAHOCMHAX 3 Pi3HUMMK
Cii Ta HaBYaHHS. BnacHe, 3a Takoro niaxoay npeacTaBHMKaMuM CycninbCcTBa, 6e3snocepea-
MOXHa FOBOPUTU MPO KPUTUYHE MUCIEHHS  HbO abo 4yepe3 AOKYMEHTU, KepyrTbCs He
n dinocodie AdaBHboi IHAii Ta [JaBHbOro Auwe HOPMaMM UYMHHOINO 3aKOHOAABCTBA,
Kutato. Tak ue um Hi — yac nokaxe. a " BTaCHMMKN, CYMDKHMMMW NpaBy, 3HAHHSAMW.

CyyacHa 6ibniorpadis TeMuM KpUTUYHOro  MaeTbCs Mpo 3HaHHS 3 aHanisy 6yA0BM NUCH-
MWUCNEHHS € AoBONi 06'eMHOO. 3 AeTaNbHMM  MOBOrO TEKCTY, YCHOI MPOMOBM, 3as1BU, CBiA-
OrNSAOM BITYU3HSAHUX Ta 3apybikHUX pobiT  4YeHb i T.N. He MeHW BaXMBUM € MUTaAHHS
Npo KpUTUYHE MUCNEHHS MOXHa, 30KpeMa, BMOOpY KpUTEPIO OUiIHIOBAHHS Ta CYCMiNbHO-
O3HanMoMmnTUCb B npausax Kpyrnaka M.I. [1], KynbTypHa OeTepMiHOBaHICTb topucTa.
TepHo C.O. [2], KoHBepcbkoro A.€. [3], OCTaHHE € He MeHLW BaX/JIMBWUM 3@ 3HAHHS
Minsan P.C. [4], Hagypaka B.B. [5]. YWHHUX HOPM MpaBa, OCKiNbKW iHdOpMaLis

Cnia 3a3HauyMTM, WO TemMa KpUTUYHOro npo 6yAoBYy OPUMAMYHOrO MaTepiany, OTpu-
MUCIIEHHS OMpaLbOBYETbCA He nuwe @dino- MaHa B edekTuBHUM cnocib, 3abesneuye
codammn, a M couionoramMm, ncuxonoramu,  @yHKUiOHaNbHICTb po60TK 3 HUM. CaM no cobi
nefaroraMmu: «... KpUTUYHE MUCNEHHS € MDK-  3aKOH He € rapaHTielo ycnixy abo nopasku.
AVCUMNNIHApPHMM MNPOEKTOM, ajXe 3acBo- BaxnamBuM € cnocib noro 3actocyBaHHS.

€HHA Ui€El HaBWMYKWM noTpebye BMKOpUC- IHW1MN cnosaMn, aKTyanbHOW € TeMa
TaHHSA iHdopMauii 3 pi3HMX rany3en 3HaHb»  TEOPETUYHOI AOCKOHANOCTI HanpaubOBaHMX
[5, c. 129]. 3a OCTaHHi poKM MiAXoAis, WoA0 KPUTUYHOIO

3arasnoM AOMiHYIOTb AOCNIOXKEHHS B paM-  MUCMEHHS. Lle, 30KkpeMa, Ma€ BiAHOLWEHHS A0
Kax MpaKTUYHOro 3HA4YeHHA TeMW, MopiB-  AiANbHOCTI MPaBHWUKIB, CTOCYETbCHA He nue
HAHO 3 AOCHIAXKEHHSAMWU Teopii KPUTUYHOrO  TUX, XTO NPaKTUKYE, @ U CTYAEHTIB Opuany-
MUCNeHHs. Monpu AOMiIHYBaHHSA AOCNIAXEHb  HUX (PaKyNbTETIB.
NMPaKTUYHOro 3HAYEHHS, 3 OrfigA4y Ha Te, Wo Buknaa ocHoBHOro marepiany. [ns
6yab-aKa NpakTUYHA peKoMeHaalUis Ma€ Teo-  OUiIHIOBAHHSA Teopin KPUTUYHOIO MWUCIEHHS
peTuYHe MOXOAXEHHS, aKTyaJlbHMM € aHa-  BapTO 3BEpPHYTM yBary Ha MpuUYMHY BUHUK-
Ni3 Teopin KPUTUYHOIO MUCNEHHS, OCKINIbKW  HEHHS Uui€i TeMu B3arani. 3ragytouun [xoHa
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Obtoi un Cokpata, un HaBiTb dinocodis as-
Hboro CxoAy, HEMOXNMBO OMUHYTU TOM haKT,
Wo BCi BOHW, 3 ogHoro 60Ky Hamaranucb
OOHEeCTU NMACTBY CBOE pPO3yMiHHA BcecsiTy,
OKpPEMMX NOro nposiBiB, a 3 iHWOI — NMOSACHUTK
CBil cnoci6 MUCNEHHSs1, KUK, BNacHe, npu-
BiB X A0 MEeBHMX BWUCHOBKIB. LIinkoM 3ako-
HOMIpPHO, OCKi/IbKM NEeBHUI CNOCi6 MUCIEHHS
CMNPAETbCA Ha MeBHi GakTu i NpuxoanTb A0
NeBHMUX BUCHOBKIB. IHWMMK CNnoBaMu, iCHYeE
NPUYMHHO-HACMIAKOBUI 3B’'130K MiX CMoCo-
60M MUCNeHHsa | 1oro pesynbTaToMm, TO6TO
BUCHOBKOM. IHaKLWwuni BUCHOBOK MOXHa OTpu-
MaTW NvWe 3acTOCyBaBLUM iHaKLWMN CNoci6
pobopy dakTiB Ta aprymeHTiB (cnoci6 muc-
neHHs). OueBngHa piy, ane yepes ii Hepo-
CTYMHICTb, 3 KOMHITUBHMX MPWUYUH, 3HAYHIN
YacCTUHU NACTBa, BOHO, NOACTBO, CXU/bHE
TpuBanuM 4ac KOPUCTyBaTUChb 3BUYHUM, Tpa-
OVUINHUM Y BUPOBHMUTBI, Y CyCniNbHUX BiA-
HOCMHax, B NOMiTUUI, Hayui, OCBITi, 4ONOKMK
He Mo4yHe YCBIAOMIKOBATU HEBIANOBIAHICTb
3BMYHOIO HOBOMY.

®eHOMEeH Ui€l HeBiAMOBIAHOCTI CTaBaB
OYeBUAHILWMM B Mipy iCTOPUYHOIO 3pOCTaHHS
LWBWMAKOCTI TEMNIB 3MiH Y BUpOBHMYIN Ta Top-
riBenbHin chepax cycninbHoOro xutra. Le
He MOrJlo He 3a4ernnTun OCBITY i HayKy. IHay-
CTpianbHa, nMoCTiHAyCTpiasibHa, a 3roAoMm
iHbopmMauinHa umsinizauii Bueenn npobnemy
MOBINIbHOCTI MUCNEHHA Ta MPOrHO3yBaHHSA
Ha nepwur nnaH. «3a yMoB iHdopMaUin-
HOI umBinizauii BXXe He 3eMenbpHi yrigas uu
BenuyesHi ¢abpukn rapaHTyioTb A406pobYyT
i Bnagy. HaToMmicTb CBITOM Kepye TOW, XTO
BoNodi€e iHdopmauiet...» [3, c. 14]. Takum
YMHOM iHdOpMaUif, 3HAHHA 3 NPUKIAAHOro
CTaHy NepeTBOPHOTHCA We 1 Ha 06’ekT ni3-
HaHHA. Te, WO paHiwe 6yno ocobnusicTio
Ta NpuMBINEEM oKpeMux ocib B penirii Ta HayUi,
Tenep CTaHOBUTb O6’€EKTMBHY HeobXigHICTb
ANs BCiX, SKLLO HE cKasaTu, ANa KOXHOro.

BMiHHA npautoBaTu 3 iHdopMauiew Bkna-
[AETLCA B MOHATTA «KPUTUYHE MUCNEHHS»
i, YacTo, rycro, NodaEeTbCs K naHaues Big
6yab-aKUX KOrHITMBHMX NoMunok. «Kpun-
TUYHE MUCNEHHS — Le MUCTEUTBO aHanisy
M OLIHKW MWUCNEHHS 3 HaMipOM MOro nokpa-
wnutn» [1, c. 7]; «... BCi €ANHI B OQHOMY:
KPUTUYHE MUC/IEHHS — LUe CBigoMi 3ycumnng
3 BWM3HAUYEHHS TOro, AKi TBEpAXEHHS BBa-
XaTu NpaBUIbHUMK, @ AKi — Hi» [2, c. 24];
«... KPUTUYHE MWUCNEHHS BWU3HAYAETbCA $K
BMiHHS aHanisyBaTuM Npouec MWUCEHHS Ha
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npeagMeT MOro BIiANOBIAHOCTI  KpuUTepiam
pauioHanbHocTi» [5, c. 129]; «O3Hakamu
KPUTUYHOrO MWUCNEHHS, Ha JAyMmKy 6ara-
TbOX HAYKOBLIB € BMiHHSA A0CNigXyBaTU
peanbHi cuTyauil; BUCyBaTW Pi3Hi BapiaHTu
pO3B’si3aHHA MOCTaBMEeHMX 3aBAaHb, MNOpiB-
HIOBATW, OUiIHIOBATU, BUABAATU HELONIKU
i nepeBarun KOXKHOro 3 HuX, Bubupatoum onTum-
ManbHWN; MPUAMATU CaMOCTIMHI pilUeHHS
Ta NPOrHo3yBaTu iX Hacnigku» [4, c. 122].

Baxxko 3anepeunTy XOAHOMY 3 HaBeje-
HUX TBEPAXEHb, SKWO MPOTUCTABAATU KpU-
TUYHE MWUCNEHHSA CTUXINHOMY MWC/IEHHIO,
abo pauioHanbHe MUCNEHHS — ippauioHanb-
HOMYy. [lpoTe TyT He BCe rMaAKo, OCKiJIbKU
cepell HAYKOBLiB HEMAE Y3roAXeHOCTi Wwoao0
MPaKTUYHOCTI Ta BiAMIHHOCTI pauioOHaNbLHOro
B KPUTUYHOMY MWUCNIEHHI Ta ippauioHanb-
HOr0 B KPUTUYHOMY MUCNEHHI. PauioHanbHe,
ippauioHanbHe € 6inonapHuUMKM SBULLAMMU.
MNepwe He € apyrMMm M Hasnakun. CepedwnH-
HWI BapiaHT BUK/OYAETbCS, OCKiNIbKUK, B pa3i
MNOro 3aCToCyBaHHS, 3 TOYKM 30py opManb-
HOI NOriK1, PO3MMBAE 3MICT MOHATbL «pauio-
HajibHe» Ta «ippauioHanbHe»,

IHWKMMKM  cnoBamMun, Cyb'eKT MUCNEHHS,
06'eKTOM AisiNIbHOCTI SIKOrO € NeBHa iHdop-
Mauisl, € KPUTUYHOK CTOPOHOK LWOAO Ui€i
iHbopMauii, B pasi yCBiAOMNEHHS HUM Heob-
XiAHOCTi OUIHUTK iHdOopMaUilo Ha npeameT i
AOoCTOBipHOCTI abo BignosigHOCTI icTuHI. Ls
AiSiNbHICTb € BONEBUSB/IEHHSAM 0cobu Ta 6yay-
€TbCS Ha YCBiAOMEHIN NoTpebi Ta 3aCBOEHMX
Hel MeToAax aHanisy o6’ekTy AOCHioKEHHS.
3p0o3yMinnM € 1 Te, WO pauioHanbHe Ta ippa-
LiOHaNbHE MUCNEeHHs1 € KepoBaHuM. [1poTe,
ippauioHaNbHUIN KEPYHOK CMIMPAETHLCSA Ha XNUT-
TEBUM [0CBIA, iKUK 36epiraeTbCcs B Hagpax
niaAcBiAOMOCTI gocniaHuka. byab-aknin foceig
B NiACBIAOMOMY CTaHi € CTasMM i He Ccnpo-
MOXHWM B KOPOTKWMIM 4Yac 3MiHWUTWU CBIii 3MiCT.
HaToMicTb, pauioHanbHe MWCIEHHS Ccnupa-
€ETbCA Ha JIOMYHI 3HAHHSA, Yepe3 WO NIANHA,
6e3 ocobnmBux 3ycunb, 34aTHA OUIHKOBATU
He nuuwe 06’eKT AoCNigXeHHs, a M caM MeTo4
AOCNigXeHHA neBHOro 06’ekTy. ToMy He ayxe
3pO3YMiSIM € TBEPAXKEHHS, LWO: «...MUCNEHHS
HEe BWYEpPnyeTbCS SUWE MpaBuiaMn Noriku.
Ona epeKTMBHOr0 MUCNEHHS TaKOoX MOTPIOHI
agekBaTHa poboTa BigvyTTiB i nam’aTi, BMiHHS
iHTepnpeTyBaTM eMnipuyHi AaHi, OpieEHTyBa-
TUCb Yy MOpi iHopMaLii, BiAPI3HATU HaAiINHI
axepena Big HeHaiHUX, po3ni3HaBaTh
NMCUXOMOriYHI MaHinyndauii, a Ha Ccy4acHoOMy
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eTani we 1 pearyBaTu Ha BUKJIMKK, NOB'A3aHi
3 iH(OpMaUIHOI enoxol i MNOWWPEHHSM
OHManH-KoOMyHikauii» [1, c. 10].

HaBepneHe TBEPOXKEHHS CTOCYETbCA
pagle He MOHATTS «KPUTUYHE MUCIEHHS»,
a «MUCIeHHa» B3arani. [Jo cka3aHoro MoXxHa
A04ATU: «.. BMIiHHA aHanisyesaTu BJlaCHe
MWUCNEHHSA Ha nMpeaMeT NpPaBWIbHOCTI He
€ YMMOCb TMMOBO BJIACTUBUM NOAUHI. HaTo-
MiCTb i BnacTMBe aBTOMATUYHE MparHeHHs
[ABaTU MOSACHEHHS MOA4ISAM, NMPUYOMY SKICTb
LbOro NMOSICHEHHS 3HAYEHHSA HeMae. ... Kpu-
TUYHE MUC/IEHHSA MOXHa onucaTtu Sk Haaby-
AOBY Haa 3BMYAWMHUM MUCNEHHAM, YHKLUINA
AKOro — KOHTPOJIH0BATH, KOperysaTu Ta cnps-
MOBYBATWU MOro A0 CTaHAapTiB pauioHanb-
HocTi. OcCKinbkn U HaabyaoBa He € YMMOCh
NPUPOAHUM ANS NOAMHKU, TO BOHA MaE 6ytn
cchopMoBaHa. ana Toro, wob6 MucauTu
KPUTWUYHO, He [O0CTaTHbO 3HATWM NpasBuna
Ta MNOMWUIKW MUCNEHHSA. [oTpibHO BMITH
BUSABNATWU | AonatM Ui NOMUAKKM Ta ¢dhopmy-
BaTW NpaBuibHi AyMKK, ..» [5, c. 140, 141].
OmKe NAeTbCs, WO KPUTUYHE MUCEHHS
€ CBOIr0 poAy METaMUC/IEHHAM.

OTXe BaX/IMBUM MUTAHHSM LWOAO Teopin
KPUTUYHOIO MWUC/IEHHHA € MWTAHHA <«MpaBs-
OMBOCTI» UM «iCTMHHOCTI»  OTPUMAHMUX,
3aBASKN KPUTUYHOMY OCMUCNEHHIO iHDOopMa-
uii, pesynvetaTie. Lle 6e3nocepegHiM YMHOM
CTOCYETbCA e(deKTUBHOCTI KPUTUYHOIO MUC-
NeHHs. K 3a3HadeHo BULLE, UM CNig Cnpun-
MaTU KPUTUYHE MUCNEHHS, K MaHauer, sK
HEYXUNbHUI WASX A0 iCTUHKU, OCKiNbKKn 6yab-
AKWUI NpoLEeC 3aBepLlYETbLCS NEBHUM pe3y b-
TaToM. 3 UbOro NpMBOAY MOXHa HaBeCTu ABi
Jewo pi3Hi no3uuii. MNMepwa nogae KpUTUUHE
MUCNEHHS, 9K Ccnocib AocAarHeHHsa 6a)kaHoro
Cy6’eKTy pe3ynbTaTy: «... YAM BiApPI3HAETbCA
niaxia A0 BUBUYEHHSI MUCIEHHS 3 TOUKU 30pYy
NOTiKM i 3 TOYKW 30py KPUTUYHOIMO MWUC-
NEHHSA?... KPUTUYHE MUCNEHHS Ma€ binbL
nparMaTU4YHUM XapakTep, BOHO HauineHe He
CTiJIbKM Ha NOriYHYy MpaBMNbHICTb, CKiSIbKK
Ha edekTmBHiCTb [1, c. 9, 10]. Apyra - Ak
WX A0 06'EKTUBHOI ICTUHU: «...94POM KpU-
TUYHOIO MUCJIEHHS € peTesibHe uinecnpsmMo-
BaHE MUCNEHHS ... € NPaBUIbHE MUC/IEHHS. ...
MW BAAEMOCb A0 PETESIbHOro aHanisy cCBoro
MUCNEHHS Ans Toro, wob 3pobutn noro npa-
BW/bHWUM, pauiOHanbHWUM i, B pe3ynbTari,
OTpUMaTK iICTUHHMI BUCHOBOK [5, c. 133].

O6uaBi no3uuii MalTb MNpPaBO Ha iCHY-
BaHHS. MNepa, sk 3acié nepemoru, abo npu-
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HaWMHi He nporpawy, B NPpMBaTHIN, MOX/MBO
KynyapHi AWCKYCii, Agpyra — npeTeHayE Ha
30006yTTS 06'EKTMBHOI iICTMHW, B HACNIAOK
yoro ocoba, NOACTBO MakTb MOX/IMUBICTb
NOCYHYTUCb ynepea y Mi3HaHHi 06’€KTUBHOI
AincHocTi. MepeBara npaBAMBUX, iICTUHHUX
3HaHb B iX NpPaKTUYHIN epeKTUBHOCTI. Libomy
BAXXKO 3anepedyyBaTtun, aje 3arasaoMm yci noa-
CbKi 3HaHHS, 30KpeMa Hayka (OpMYHTbCS
AaneKko He B NiHiHKuI cnocib. Mpo ue 3HalTb
dinocodn, iICTOpUKN HayKn M NeBHa YacTuHa
daxiBLIiB 3 KOHKPETHUX HAYKOBUX Ta TEXHIY-
HUX 3HaHb.

B po3ropHyTOMy BuUraaai  uw  npo-
6bnemy pocniane amMepukaHCbKUK dinocod
Ta iCTopuK Hayku ToMac KyH (poku XutTs:
1922-1996) B cBOil KHM3i «CTpyKTypa Hay-
KOBMX peBonouin». B Uil KHU3I aBTOp He
BXWBAE TMOHATTA <KPUTUYHE MUCNEHHS»,
npote AocnigXeHa HMM npobnemMa Mae ao
Hboro 6e3nocepefgHe BigHOWeEHHA. [lepe-
(dpa3oByOUN 11 y3arasnbHIOKYM BUCNOBEHE
KyHOM, MOXHa cka3aTtu, wo byab-sKke 3Ha-
HHS € CycninbHO obyMoBneHWUM Ta Bigno-
BiAHMM YMHOM yrnopsaKoBaHe, a TOMY iCHYE
He Yy BUrNa4i OKpeMuX CaMOCTIMHUX Teopin
i ¢dakTiB, a, came 4yepe3 U ynopsaKoBa-
HICTb — iCHYE 1 (PYHKUIOHYE NULe B paMKax
rneeBHoi napaaurmun. «lMapagurmMa — ue Te,
o o6’eAHY€E UNeHiB HayKOBOro CniBToOBapu-
CTBa, i, HaBNakn, HayKoBe CMiBTOBAapuUCTBO
CKNaja€eTbCs 3 NII0AEN, WO BM3HAOTbL napa-
AUrMY ... HAyKOBe CMiBTOBAapUCTBO CKJlaja-
€TbCA 3 AOCNIAHWKIB NEeBHOI HAayKOBOI cre-
UiasIbHOCTI. ... BOHXU OTPUMaAsnn ... B NMpoLecCi
HaBYaHHA BOHM 3aCBOININ OA4HY i Ty caMmy
HaB4yasbHYy NiTepaTypy i BUHECNn 3 Hel O4Hi
i Ti cami ypokm» [6, c. 188, 189]. TobTo,
MOXHa CKas3aTu, WO CyCnifibHe 3HAaHHA € CUC-
TEMHUM SIBMLLEM, BiANOBIiAHO, iHDOPMaLilHI
YTBOpPEHHSA CUCTeMKU 3abe3neuyytoTb 4acCoBY
CTaNiCTb Ta Y3ro4XEeHIiCTb MiXX OKpeMnMmu
HOCisMM neBHOI (OopMU 3HaHHA. OCTaHHE
CBiAYnTb, WO 6yab-sIKe 3HaHHS B MNEBHWUM
nepiog CBOro iCHyBaHHA HeMUHYy4Ye HabyBae
o3Hak gormu. OdopMieHe napagmrMmoro 3Ha-
HHA KyH Ha3uBa€E «HOPManbHOK HayKOK»
HEe TOMY, WO CMMNATU3YE TakKOMYy SBULLY,
a po3yMitoun noro o6’ekTUBHY npupoay. Tak
€, 60 iHakWwe He Moxe byTu. «Akbu ue 6yno
He Tak, To He Mornio 6 6yTn XoaHUxX cneui-
anbHMX dinocodcbknx npobnem, wWo ckna-
[aloTb npeaMeTt akcionorii abo ecreTnkm»
[6, c. 199].
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Mapaaunrma, akwo posibpatncb, B CBOEMY
CTasioMy BUMNAAI YHEMOXIIUBIIKE KPUTUYHUIA
nNigaxia A0 <«Y3aKOHEHUX ICTUH». <Y piunLui
HOpPManbHOI HayKuM BYeHi He CTaBnATb CObi
3@ MeTy CTBOPEHHS HOBWX Teopii, A0 TOro
X BOHW 3BMYANHO HETEpPNUMIi i O CTBOPEHHS
Takux Teopin iHwwuMi. Hasnaku, pgocni-
[XXEeHHSI B HOpPMasnbHin Hayui crnpsiMOBaHe
Ha po3pobKy TUX SABULLY | TEOpil, iCHYBaHHS
AKMX Mapagurma 3asganeriab npunyckae»
[6, c. 37], 3a3Haua€ aBTop «CTpPyKTypn Hay-
KOBUX peBonoLi». To6TO HEKpUTUYHICTb
«[0rMaTiB» € pe3ynbTaToOM MPUAHATTA une-
HaMW CNiNbHOTU UKMX «OorMaTiB», yepes Te,
L0 BOHM MabyTb, Ae-haKTo, BUNPaBAOBYOTb
Ta MOSICHIOOTb CEHC iCHYBaHHSA AaHoi cnifb-
HOTW, @ TOMY CMiNlbHOTa YCBiAOMEHO 3anobi-
ra€ KpUTULi Ha CBOK Ta «40rMaTiB» agpecy.
ba 6inbwe: «..HabyBawuuM napaaurmy,
HayKOBe CMiBTOBApUCTBO OAEPXYE Npu-
HaNWMHI KpuTepin ans subopy npobnem, wo
B MPUHUMNI MOXYTb 6yTu po3B’sSi3aHi, AOKMK
Ul napagurmy npurMatm 6e3 gokasy.
IHWi npobnemuy, ... BiAKMAATLCA AK MeTadi-
3MYHi, 9K TaKi, WO HanexaTtb A0 KoMNeTeHUii
iHWOI gncumnniHn abo iHoAI TiNbKKM TOMY, LLO
BOHM 3aHAATO CYMHIiBHi, Wo6 BUTpayaTn Ha
HMX Yyac» [6, c. 50]. Lle 3ayBaxxeHHsa Tomaca
KyHa MOXHa eKkcTpanostoBaTuW Ha JAisnb-
HICTb MPaBOOXOPOHHMX Ta CYAOBWUX OpraHiB
B 6yab-sKin kpaiHi. CTane cycninbCTBO, MOro
npaBHMYa CKNagoBa Ha HayKOBOMY Ta Mpak-
TUYHOMY PiBHAX, 3aKOHOMIPHUM YMHOM, 06U~
patoTb BiANOBIAHI COb6i TeMM, iIX TAyMayeHHs,
cnoci6, pamku ixX AOCNIAXEHHS, irHOPYHUMK
Npyv LbOMY iHWMX YNEHIB CycninbCTBa, AKi
HaMaralwTbCs BKa3aTM Ha aKTyasbHICTb
iHWMX NpaBHMYMX TeM. TOMY He OMBHO, WO
3MiHM B 3aKOHOAABCTBI 3aBXAW BiabyBa-
IOTbCSA MNig4 TUCKOM, 30KpeMa, €KOHOMIiYHMUX,
couianbHmMx npobnem CcycninbCTBa, a He BHa-
CNiAOK BHYTPIWHLOrO PO3BUTKY MPaBOBOro
3HaHHA.

B uboMYy ceHCi KyH 3BepTaeTbCa 40 TeMU
MOX/IMBOCTI BiAMOBM Bi4 napagurmMm nuvuwe
B peBoOnoUinHMA cnocib: «... nepexig Ao
HOBOI NapaanurMm € HayKOBOK PEBOJIIOLIED. ..
o6 po3kpuTh, YoMy NUTaHHA BU6OpY napa-
AUTMWU HIKOSIM HE MOXHa po3B’A3aTV BUHAT-
KOBO JIOTiKOKO | eKcnepuMmeHToOM, Tpeba
3YMUHUTUCA Ha NpPUPOAI BiAMIHHOCTEN, WO
BiAAINAOTb 3aXUCHUKIB TpaauUiMHOI napa-
AWMU Bif IXHiIX pPEBONIOUIMHMX HACTYMHU-
KiB... NapagurMm AatTb BYEHUM He TiNbKK
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niaaH AigNbHOCTI, @ M yKas3ylTb Ha AesdKi
HanpsiMKKW, ICTOTHI ANna peanisadii nnaHy.
OcBotoouM napagurmy, BYEHWUI OBONOAIBAE
Bigpa3y Teopi€t, 3acobamn i cTaHgapTamu,
O 3BMYAMHO HaWTICHiWe nepenniTalTbCs.
BiaTak, Konu napaaurma 3MIiHIOETBCS, 3BU-
yanHo BiAbyBalTbCA 3HAYHI 3MiHW B Kpu-
Tepiax, SKi BM3HaA4dalOTb MNPaBWIbHICTb $K
Bnbopy npobneMm, TaKk i MPOMNOHOBAHMX
po3B’a3aHb» [6, c. 105-123].

OTXe, «XKMBYYICTb» napaamrMu He nuuwe
B CYCMiNbHIA NpUpOAI 3HaHHS, @ U Yy KOrHi-
TUBHUX OCOBAMBOCTAX NOANHU, (HAKTUYHO
B Cnocobi MUCNEeHHs 4feHiB NeBHOI Cnifnb-
HOTW, Y BW3HaHIX TOBApUCTBOM CUCTEMI
LuiHHocTen. ToMac KyH He 3anepedye MOx-
NIMBOCTI KPUTUYHOrO MUC/IEHHSA, MpoTe Aa€
3p0O3yMiTK, WO MEeTOK KPUTUYHOIO MMUC-
JIEHHS, 32 HAABHOCTI yCTaneHoi napaaurmu,
€ He CTiIbKM NOLWYK iCTUHW, CKiNlbKN pose-
AEHHS HeAOCKOHANoCTi AaHOi napaaurmu.
OcTaHHE 06’EKTUBHUM YNMHOM OBMEXYE MOX-
NNBICTb HABNMXeHHSA A0 06'EKTUBHOI iICTUHN.
Pyx 0O iCTUHW NeXuTb 4yepes3 3anepeyeHHs
3BUYHOro. NpoTe HiWwo He 3aBaxae€ cyb’ekTam
KPUTUYHOrO MUCNIEHHS BWKOPUCTOBYBATU
B CBOIN pobOTi 3HAHHSA NMpo napagurmy Ta ii
MOXJ/TUBOCTI.

3a iHWwe [xepeno AOCNiAXEHHA Yy cnis-
CTaB/IeHHi KPUTUYHOIO MUC/IEHHS 3 iICTUHOK
MOXe C/yryBaTM KHWUra HiMeubKoro ncu-
xonora, dinocoda, ncmxoaHanitmka Epixa
®pomMa (pokm xutTs: 1900-1980 ) «MaTu
yn 6ytn». Ak 1 KyH, ®poMM (pakTUYHO He
BXWBAE MOHATTA <«KPUTUYHE MUCIIEHHSA»,
KHWra npucBsYeHa iHWin rnobanbHin npo-
6newmi, noB’a3aHin 3i ceigoMicTiO ntoacTBa. Lle
Tema nNpo CriBiCHyYBaHHA JIOAWMHU | NpNUpoau,
a dakTnyHo 6opoTbbu nroacTBa 3 NpUpo-
[010. «MOoXHa 3 NeBHICTIO CTBEPAXYBATH, WO
Halwa umMBinisauiga novanacs, Konu NOACTBO
3axoAnsoca aKTMBHO KOHTPOOBATU Mpu-
poay... Mn Habnuxanucs go Toro, abm crtatu
6oramu, BEepXOBHWUMM iCTOTaMW, SKi 34aTHi
CTBOPUTM iHLWININ CBIT, BUKOPUCTOBYIOUN MpPU
LbOMY CBIT NpUpoOAM NN K CUPOBUHY AN
HOBOro TBOpeHHs» [7, c. 13]. Taka cutya-
Lis Beae A0 XaxX/JMBUX eKONOoriYyHMX Ta cyc-
NiNIbHO-KYNbTYPHUX Hacnigkis. Yepes ycsi-
AOMNIEHHS HayKoBUAMM npobnemMn akTUBHOI
poni NIOAVMHW Y HULWEHHI npupoau i cebe
pa3oM 3 Npupoaoto, copMyBanoch ABa Nia-
X04AM A0 BUPpilEeHHA uiei npobnemun. Biano-
BiAHO OAHOIO 3 HNUX — B Mipy TEXHONOrYHOro
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nporpecy, choOpMy€eTbCA HOBa NIOAMHA, AKa
po3BepHe UMBini3auito B MporpecMBHOMY
HanNpsMKy. MpoTUAEXHUI NiaXi4 CNMpPaETbCS
Ha MNEepPEeKOHaHHSs, WO crno4yaTky noTpibHO
CTBOPUTM NIOANHY HOBOrO LMBINi3auiiHOro
TMMY, @ BXe BOHA BUPIWWTb BCi rnobanbHi
npobnemn. OAHO3HAYHO, WO Le € BKpawn
NOASAPHI MO3uMuUii, KOXHa 3 SKUX BUKJIIOYAE
OflHAa OAHY, TOMy nepes ®poOMMOM MOBCTAE
HaranbHa HeobXiAHICTb OUiHUTWM npupoay
MUCNEHHS NOAVHN B paMKax YMHHOI UMBini-
3auii 3 MeTo po3ibpaTUCh — MOXIMBO UM He
MOX/IMBO CTBOPUTU JIIOAUHY HOBOIO TUMY.

TomMac KyH 3HaxoauTb MpUYMHK Bajg
NIOACLKOro MUC/NEHHS B paMKax HayKOBOro
3HaHHS Ta HAYKOBOI AiSNbHOCTI, Y akajge-
MIYHOMY Mi3HAHHI Ta BUCHOBKAX HayKOBLUIB
LoAo npupoamn Ta cycninbcrea. Epix Opomm
roBOpUTb PaKTUYHO NMpo Te came, Wo i KyH,
ane BXe Ha piBHI MacoBoi CBiAOMOCTI, po3y-
MiHHS nepeciyHo ntoanHot cebe K okpe-
MOro siBULWA Ta B KOHTEKCTi CBOro Cycnifb-
HOro OoToYeHHS. 3abiratoum Hanepen, cnig
BiAMITUTK, WO OpoMM, nogibHo KyHy 6aumnTb
rOIOBHY MPUYUHY HEKPUTUYHOCTI, abo cno-
TBOPEHOT KPUTUYHOCTI B AOMiHYBaHHI Cyc-
NiNbHOI AYMKW Hapg iHAuBigyanbHot. Le
OOMiHYBaAHHS 3A4iNCHIOETBCSA HEe NuwWe Wns-
XOM npsaMmx 3abopoH Ta obMexeHb 3 60Ky
CyCninbCTBa, a 1 4yepe3 3acobu cycninbHOi
KynbTypWu, £IKa, B CBOK 4epry, perynioe
CycCninbHi BIiAHOCMHWN, CTOPOHOK SAKMUX, Bif-
NOBIAHO, € KOXHMWA iHAMBIA. B UbOMYy, Ha
AyMKy OpoMMa, KPUETLCHA roSI0OBHA NpPUYMHA
NOACbKOT HEAOCKOHANOCTI.

OTxe, 3a ®poOMMOM, iCHYIOTb NKOAU, SAKi
MUCNATb TaK, SK BUMAra€ Bi4 HUX CyCniflb-
CTBO Ta NPOTUNIEXHUN iIM TUN NOAEN, AKi He
OTOTOXHIOKTbL cebe 3i CBOIM CyCMiNbCTBOM,
xiba WO AOTPUMYKOTbCS MOr0 3aranbHUX
npaBwus, MUCNEHHS SAKUX MiAnopsAKOBaHe
MeTi BXXMBAHHS B NPUPOAHY, @ He couianbHy
AINCHICTb. THWKMMM cnoBaMu, NOAUMHA, AKa
He ycBiAoMOE B cobi NpMPOAHOI CYTHOCTI,
yepe3 abCcoNOTHE [AOMiIHYBAHHSA BIiAYyTTS
couianbHOI MPUHANEXHOCTI, 3aKOHOMIipHO
npotuctaense cebe npupoai N HaBnakwu.
Mepwuin TN nwogen, 3a Keanidikauiewo
®poMMa, HanexwuTb [0 KYNbTypu <«npwu-
BJIACHEHHS», IHWIN — A0 KYNbTypUn «ByTTa».
3 npusoAy nepworo Tuny nwgen Opomm
roBOpuUTb: «... NoAnMHa BigyyBae cebe MoB
TOBap, a CBO BapTICTb AK MiHOBY.
JTloanHy Hanbinblie XBUOE He Ti XUTTS i He
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il Wacrd, a Te, HaACKiNIbKM BOHa npuaaTHa
ana npogaxy... [7, c. 159-160]; ... mm cTanm
rBUHTUKAMU 6t0poKpaTUYHOI MaLlUHN
i pasoM 3 HawWuWMK AyMKaMW, Big4yTTAMM
i BnogobaHHAMM € ob6’ekTamu MaHinyns-
uin ypaay i npoMMCNoBLIB, @ TakoX 3aco-
6iB MacoBoi iHopMauii, AKi M MiAKOHTp-
ONbHi;...» [7, c. 14]. Taki nogn HacTinbku
nepemmarTbCsl OCBOEHOK HWUMKM couianb-
HOKO PO B AAHOMY COUiyMi, WO Hasa-
BXAW 3abyBaloTb, XTO BOHWM € Hacnpasai.
3pewTor0, He BOHM BeAyTb CBOK couianbHy
ponb, a HaBnaku, posb Bege ix. O4eBUAHUM
€ Te, WO TakKi JloaMN He MalTb | HE MOXYTb
MaThn 6yAb-SKOro BiAHOWEHHS A0 KPUTUY-
HOro MUCNEHHS, K npouecy HabnuXeHHS
[0 06'ekTMBHOI icTMHKU. Xiba WO B pamkax
KOHKPETHOro BUMAAKY MaHinynauii iHWuMmn
NI0AbMMU.

Taka ouiHKa NANHN KYNbTYpU «nNpuBnac-
HEeHHA» A€ BiAMNoBiAb iWe Ha oAHe 3anu-
TaHHS - 4YM 3BAXWUTbCA Taka NAuHa, 3Ha-
HOUM NPO BaAM CBOr0 MUC/IEHHS UM MUCIIEHHS
CBOr0 OTOYEHHS, MOro BunpasnsaTM? Biano-
BiAb OYeBWAHa, pajLle Hi, aHiX Tak. JllognHa
KYNbTYpWU «MpuUBJIACHEHHA» He 34aTHa BMO-
KpeMuTn cebe 3 Ui€i KynbTypu, NONpU NEBHY
WTYYHICTb il NOXOAXEHHSA. 3MiHUTU Cnocib
MUCNEHHA Ha MPOTUNEeXHe O3HayvaEe a4 Uiei
NIOAWHU BTPaTUTUM CBOE 3BUYHE coUiasibHe
«f», cTaTM iHWOK JAMHOK, PpOo3Mno4vyaTu
iHWMKI crocib XWTTS, @ Ha Take Mano XTo
3BaXUTbCA.

LLloao npeactaBHMKIB KynbTypu «byTTa»
®poMM 3a3Havae: «lUlopo 6yTtTa fAK cno-
coby iCHyBaHHS,... Le NPOTUNEXHICTb BUAN-
MOCTi, BOHa BiACMNAE [0 CrpaBXHbOI Npu-
poaun, iCTUHHOI peanbHOCTIi 0cobu uu peui,
Ha BigMiHY Big4 OMaHAMBOI BWMAWMOCTI... .»
[7, c. 36]. IHWMMKM cnoBamMn, NOABMU KYb-
Typu «byTTa» € 0C0bM, Ki 34aTHI Biapi3HATH
cebe Bia couiyMmy cBoro nepebyBaHHs, a 3Ha-
YNTb KPUTUYHO CTAaBUTUCL A0 AINCHOCTI, Npu-
YMHOIKO SIKOI € MEeBHWUI couiyM. Baan y 3BuY-
HOMY MoOXe nobaunTn nuuwe BiAMIHHWK BIg
LbOro 3BUYHOrO.

TakMM 4YMHOM, Ha OCHOBI BMLLE HaBeae-
HOr0 MOXHa NPUNTU A0 BUCHOBKY: KPUTUYHE
MUC/IEHHA, MNOMPW CBOK Mi3HaBasibHYy LUiH-
HICTb He € 6e340raHHMM 3a CBOIM pe3ynbTa-
TOM, OCKiNbkn 6yay4n MMOBIPHOK 34aTHICTHO
peanbHOi NI0AWMHU, 3aNeXuTb He nuwe Bia
il iHTenekTyanbHOi CNPOMOXHOCTI, a 1 3Ha-
YHO MipOIo BiA ii colianbHMX BNACTUBOCTEN.
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KpUMiHaabHOro rnpasa), o06'e4qHyBain BOEAUHO OCHOBHI [MOJIOXKEHHS AE€PXaBHOIro, UMBIIbHOIO,
CiMENHOro, 3eMesIbHOro, BifiCbKOBOro, KPUMIHa/bHOIro, rnpoLecyasibHoro rnpasa i nporosoLyBsa-
JIN YUHHICTb YHiikoBaHUX NpaBoBUX HOPM Ha BCiki TepUTOpIi Aepxasu — Beankoro KHs3iBCTBa
JInToBcbKoro. Takox ye 6yam repiui B €BPOni LiJIKOM CBITCbKI 3BOAM 3aKOHIB, SIKI HE BKJ/IOYaIN
KaHOHIB LIEPKOBHOIro npasa 1a 0b6CToroBaAun, rnepil 3a BCE, 0COBMCTI, MalHOBI | MOITUYHI rpa-
Ba KHA3IB i wasxtn. CratyTv, pa3oMm i3 tum, 6yam i Kogekcamm CTaHoBOro CycCrniibCrBa, Mictuamn
rporpecuBHi NpasoBi ¥ NONITUYHI iAei: BiAgnoBiaaabHICTb CyAiB riepes 3aKOHOM, r1paBo ocobu Ha
afBOKAaTCbKUI 3axuUCT, NEPCOHabHY BiArnoBiAaAbHICTb rpaBoropyLHUKa (a He Koro poanHu),
PiBHI npaBa rnpeAcTaBHUKIB Pi3HUX €THOCIB, KOHQECI Ta coliaslbHuUX CTaHiB, 3aXUCT 0COOUCTOCTI
Ta MariHOBUX rpaB XIiHOK TOLO. AKLIEHTOBaHO, Lo Apyrni JINTOBCbKUI CTaTtyT B iCTOPUKO-Npa-
BOBI¥ HayLUi Ha3nBaKTb 4acTo «BOJMHCbKMM», OCKi/IbKU BaXkjimBy Ta 0CO6/MBY pOJib Mpu KOro
yK/agaHHI Bigirpasa caMe BOJIMHCbKA LUJISIXTa, sika B AaHOMY paBoBOMY [OKYMEHT 36inbLunnia
Ta 3akpinunia csBoi npasa i npusinei. CratyT 1566 p. Ha BUCOKOMY PIiBHI KOANGQIKaLiNHOT TEXHIKMN
3aBepLnB po3BUTOK Bennkoro KHs3iBCTBa JIMTOBCLKOIro K Aepxasu, A€ nadyBaso rnpaso, nig-
TBEPAUBLUN UMK pedopM, L0 repeayBan orosoleHHo camoro CTatyTty. 3pobsieHO BUCHOBOK,
wo cepes iHworo Cratyt 1566 poky (BOAnHCbKnE CTatyT) YiTKO BU3Ha4YnB OCHOBHI MOBHOBA-
JKEHHSI BEPXOBHOIO MpaBuUTesIs AEPXKaBu BE/INKOIO KHA35 | (hakKTUYHO 34iACHNB aAMIHICTPDaTUBHY
pegopmy y BennkoMy KoponiBcTsi JINTOBCbKOMY, nepeabayaB BUOKPEMIEHHS CYA0BOI ri/ikn Ba-
An Yepe3 yHKUIOHYBaHHS NMoOBITOBUX CYAiB (3€MCbKUX CYAiB, TPOACbKUX CYAiB, MiAKOMOPCbKNX
CyAiB), YPIBHSAB y NpaBax KHA3iB-MarHaTiB i WASXTY, YTBEPANB i€t CTaHOBOI LISXETCbKOI Aep-
)KaBu, yHiikyBaB po3pi3HEHY NpPaBoBY TEPMIHOJIOr Ta HagaBasB abCco/IlOTHUI npiopuTeT nuca-
HOMY rpasy.

Knroyosi cnoBa: Cratytn Benukoro KHsi3iBCTBa JIMTOBCbKOro, Apyrnit JINTOBCbKUI CTaTyT,
BonunHcbkuii ctatyt, Cratyt 1529 poky, CratyT 1566 poKy.

Yatsyshyn Mykhailo, Smoliuk Artem. The Volyn Statute of 1566 as a model of
the progressive European legal tradition

It is noted that the statutes of the Grand Duchy of Lithuania of 1529, 1566, 1588 are
the codes of laws of the Grand Duchy of Lithuania, created on the basis of local Lithuanian,
Belarusian, Ukrainian (Russian) law and court practice corresponding to the latter. The sources
of the Statutes were also the provisions of «Ruska Pravda», German and Polish judges and certain
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norms of Roman law. The most progressive and perfect codes of law of the 16th century, in
contrast to the judges of Europe and Russia (which legitimized the norms of criminal law only),
united together the main provisions of state, civil, family, land, military, criminal, procedural law
and declared the validity of unified legal norms on the entire territory of the state - the Grand
Duchy of Lithuania.

These were also the first completely secular codes of law in Europe, which did not include
the canons of church law and defended, first of all, the personal, property and political rights
of princes and nobility. political ideas: the responsibility of courts before the law, the right
of a person to legal protection, the personal responsibility of the offender (and not his family),
equal rights of representatives of different ethnic groups, confessions and social statuses,
protection of the personality and property rights of women, etc.

It is emphasized that the second Lithuanian charter is often called «VVolyn» in historical and legal
science, since the Volyn nobility, who increased and consolidated their rights and privileges,
played an important and special role in its conclusion. The Statute of 1566 at a high level
of codification technology completed the development of the Grand Duchy of Lithuania as a legal
state, confirming the cycle of reforms that preceded the announcement of the Statute itself.

It was concluded that, among other things, the Statute of 1566 clearly defined the main powers
of the supreme ruler of the state of the Grand Duke and actually carried out an administrative
reform in the Great Kingdom of Lithuania, provided for the separation of the judicial branch
of power through the functioning of county courts (zemsky courts, city courts, subchamber
courts), equalized in the rights of princes-magnates and nobility, approved the idea of a state
noble state, unified different legal terminology and gave absolute priority to written law.

Key words: Statutes of the Grand Duchy of Lithuania, Second Lithuanian Statute, Volyn
Statute, Statute 1529, Statute 1566.

B npoueci BnBYeHHS 6a3M yKpaiHCbKOro  Ta HiMeubKOro KoAn@ikoBaHOro 3BMYAEBOro
PYCbKOro 3akoHoAaBCTBa, 0cobnMBOI yBarm  npasa, a MOro NOAOXKEHHS 6ynm YNHHUMK Ha
notpebye AOCNIAXEHHS AXepen npaBa Ha  3eMnax JInTBu M YKpaiHM ax A0 CepeauHU
BCiX eTanax Aep>XaBOTBOPeHHHA Ta nogdanb-  XIX cToniTr4.

LLIOi MpaBOTBOPYOI AiSNbHOCTI, sika Biabysa- JlnToBCbkMi cTaTyT 1529 p. 6yB PpakTUYHO
nacsl Ha TepeHax Ykpainu. MNepiogom pedop- nepwnMm KoandikoBaHUM 36ipHMKOM Mono-
MYBaHHS MpaBOBOi CUCTEMU € PO3BUTOK >KEHb Ta 3aKOHIB, WO AiSNM Ha 3eMnax Peui
NpaBoBMX BIAHOCUH Ha YKpalHCbKMX 3emngax  [locnonutoi. [MporpecuMBHICTL AaHOro npo-
Benukoro KHa3iBCTBa JIMTOBCbKOrO 3 Apy-  AYKTY 3aKOHOTBOPEHHS nonsrana B 3acTo-
roi nonosmHm XV CT. ICTOPUYHMM 3pa3kKOM  CyBaHHi cuCTeMaTm3auil 3aKOHIB B €AMHOMY
NOEAHAHHSA EBPOMNENCHKOI Ta AABHbOPYCbKOI  AOKYMEHTI, WO (aKTUYHO ABASBCSA KOAeK-
cucTteM npasa 6yB JINTOBCbkMM CTaTyT, KM COM, B KOTPOMY MOEAHYBANMUCS iCHYKUI Ha
BiZJOMMI B TpbOX pepakuiax, yci Tpu CTaTyTm  ToMW 4yac ranysi npasa. 3rigHO 3 NpunyLleH-
3Haxoamnucb y 6e3nocepeaHboMy 3B's3Ky  HAM H. A. Makcumenka, Crapui JIMTOB-
OAVH 3 OOHUM. CbKMi cTaTyT BBi6paB B cobi OCHOBHI npa-

Cratymm Benukoro kHasiBcTBa JInToB-  BOBIi HOPMM nonepeaHbOro 3aKOHOAABCTBA,
CbKOro — OCHOBHWI KOAEKC npaBa Bennkoro  OpUCAMKLUIS KOTPOro nowuptoBanacs Ha BCi
KHA3iBCTBa JIMTOBCbKOro, Pycbkoro, Xeman-  Pycbki Ta JIUToBCbKi 3emni [1].

TincbKkoro. BumpaBaBcs B TpbOX OCHOBHWUX Xoua B CratyTi 1529 poky i nepeabava-
penakuisx 1529, 1566 i 1588 pokiB, ski  nocs 36epexeHHs NpuBINeiB i Ninbr B ranyasi
BiAOMi sK JIMTOBCbKi cTaTtyTu. [Kepenamu  KpuMiHaAbHOrro npasa AN MaHiBHUX BEPCTB
JInToBCbKOro ctatyTty 6ynn 3BMYaEBE NUTOB-  HACENEHHS, NpoTe MOro HOpMU MporonoLy-
cbke, binopycbke, yKpaiHCbKe MpaBo, Big- Banu 3arajibHMA NpaBonopsaok, wo, 6es-
noBiAHa MicueBa CyAoBa NpakTuka, «Pycbka  yMOBHO, 6yn0 3HaYHWM KPOKOM AN pO3BU-
npaBaa», NOMbCbKi CyAebHMKM Ta KOAEKCM  TKY TOrOYaCHOro npasa. Tak, B CTaTTi CbOMiM
iHWKnx aepxas. Okpim Toro, Cratytm Benu-  po3giny nepworo nporosowyBaBcs NpUHUMN
KOro KHs3iBCTBa JIMTOBCbKOro YyBibpanu  BiAMNOBiAANbHOCTI TibKM 3@ CBOK MPOBUHY,
y cebe OCHOBHIi MONOXEHHS AepXaBHOro, MNPUHUKUM MNPU3HAYEHHS MOKapaHHSA TiNbKu
UMBINbHOrO, CIMEAMHOro, KpuMiHanbHOro ocobaM, BMHA SIKUX BCTAHOB/IEHA B CYA0BOMY
M npouecyanbHOro npaBa KHA3IBCTBA, nNopsaky. [lModibHi nporpecuBHi NpUHLMNK
HOPMW PUMCBKOro, PYCbKOro, MOJIbCbKOrO  MICTATbCA i B HOpPMax HaCTYMHWUX apTUKYy-
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nie. Lle o3Hayae, Wo BOHU cTanu 6a30BMMU
NpuHUMNamMn KpumiHanbHoro npasa XVI cT.

3akoHogaseub y Cratyti 1529 p. BMic-
TUB HOBI AJ19 KPWUMiHa/IbHOrO npaBa MpwH-
umMnun i NpoAoOBXUB PO3BMBATU MonepeaHi,
30KpeMa, Ha 3aKoHoAaB4yoMYy PpiBHIi 6yna
NporosioWweHa piBHICTb BCiX BiNbHUX Ntoaen
nepes 3akOHOM, MPUTATHEHHA A0 BiAgno-
BiANbHOCTI TiNIbKW B CyAOBOMY MOPSAAKY
Ta iHAMBigyanisauis nokapaHHsa [1].

CraTtyT 1529 poky MicTuB psag nporpe-
CUBHUX HOPM, Y SIKMX 3HaWWAWN CBOE Bigo-
6paxeHHs igei rymaniamy. Tak, y cTaTtTti 7
po3ainy I nporonowyeanocb, WO HIXTO He
NMOBMHEH HECTM MOKapaHHA 3a 4YyXy Mpo-
BMHY, @ KPMUMiHaNbHi NOKapaHHS cnig BUHO-
CUTU TiNbKM TUM 0cobaM, BUHHICTb SIKMX
BCTAHOBMIEHO cyAoM. Y cTaTTi 27 po3giny VII
BCTAHOBMIOBANIMCb TEPMiHW [ABHOCTI Kpu-
MiHANbHOro nepecnigyBaHHs: 3a HanbinbL
TKKI 3N104MHM — 10 pOKiB; 3@ MEHLW TAXKi
3/104MHN — 3 pokW. Y cTaTTi 7 posainy VII
6yna nposeaeHa cnpoba obMexunTu axepena
KpinauTtBa («xononctea»). BinbHa nioauHa
3@ CKOEHHS 3M104MHY He noBWHHa 6yna
noTpanuTK y AOBiYHE 3aKpinayvyeHHs [1].

Y TMepwomy JinTtoBcbkoMy CtaTyTi 6ynm
TakoX nepenbadveHi okpeMi NpUHUMON 34iNK-
CHEeHHS CyAouvuHCTBa. Tak, Hanpuknag,
NporosioWwyBanocb MpaBwuio, 3a KOTPUM
Cy6’ekTM npaBa Ta YYaCHUKU CyAOBUX MpPO-
uecis 6inbwe He Manu noainy 3a ManMHOBUM
CTaTyCOM i NOBUWHHI 6yTWU CcyauMi Tinbkn 3a
NOJIOXXEHHAMMK, BuknageHumu vy CraTyrTi.
Mepwwnin CtaTyT nepeabayas NnpuHUKMN riac-
HOCTi 34IMCHEHHS CYAO4YMHCTBA, POpMasnbHOI
PiBHOCTI CTOpPiH Yy npoueci, npaBo 06BMHYyBa-
YeHOro Ha 3axMUCT 3a y4acTio agBokarTa.

OpHak, Ha npoTuBary 3a3HayeHWM npo-
rpPeCMBHMM HOpPMaM TaKOX rapaHTyBanoCb
npaBo 36epexeHHs npwusineriv Ta ninbr
3HaTi. Ha npakTtuui ue npmssoaMno Ao Uuin-
KOBUTOrO HEXTYBAHHS NpaBaMun rnepeBaxHoi
6iNbWOCTIi HaceneHHs Ta KOHUeHTpauii BCi€i
NMOBHOTU MpaB Y pyKax 3aMOXHUX BEpPCTB.
®aKkTUYHO 3@ HMMW 3akpinaBanacb Heob-
MeXeHa Ta MOCTinHa Bnaja HaAa censiHaMu.
3anexHe CTaHOBWLLE OCTaHHIX 6yno Bigo-
H6paxkeHo y HOpMi Npo hakTUYHO NoBHY 6e3-
NpaBHICTb CeNsSIHMHA Ta NPUPIBHSAHHSA MOro 40
BIACHOCTI MarHata 4m wnaxtunya 6e3 36epe-
XXEHHS$ 3a HMM 0cobucTnx npa.. Tak, 3oKkpemMa
3a BOMBCTBO CensiHnHa, BUHHUM NOBMHEH 6yB
3annaTtUTU NNLWE «TONIOBLUMHY>» (MEBHY CyMy
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rpoLen) Noro BNacHuKY, sika noBmHHa byna
nokpuTn 36UTKK, 3asBaaHi naHy [1]. MpoTe,
HaBiTb dopManbHe MNpPOrosioWeHHS PiBHOCTI
NpaB HaCeneHHs He3anexHo Bi4 MalnHOBOro
Ta couianbHOro CTaTycy y 3a3HavyeHunin nepioa
BXe 6yno NporpecMBHUM Ta AEMOHCTPYBano
BUCOKNIN PO3BUTOK NPaBOBOI AYMKMW.

MonoxeHHa [Mepworo CraTyTy TakKoxX
nepeabayann MOXAUBICTb 3anyyYeHHS [0
CyAOBOro npouecy aagsokarta. Hum Mir 6yTu
TiIbKM  WAAXTUY, ypoaxeHeub Benukoro
KHA3iBCTBa JINTOBCLKOrro, KM MaB Hepy-
XoMe ManHo (Tobto 6yB «0OCiNMM») Ta MaB
AO3BiN1 Cyay Ha 3aHATTS aABOKATCbKOM
NPaKTUKOK, a TaKOoX XapaKTepu3yBaBCH
NPpUCTONHOK noBeaiHkow. 0O60B'A3KOBOKO
YMOBOI A1 3aHATTS aABOKaTCbKOK AisNb-
HICTIO 6yN0 3HAHHA He NuwWe 3arasbHUX
3aKOHIiB, KOTPi Aiann y aepxasi, ane 1 3Ha-
HHS MicueBoro npasa. OKpiM y4yacTi agBo-
KaTa, 419 3aXUCTy rnpaB CTOPOHW 403BONS-
I0OCb rpouecyasibHe MNpaBOHACTYMHUUTBO,
To6TO nepepaya npaB Ta 060B’'a3kiB Big
OoAHiei ocobum fo iHwoi [1].

Cratyt 1529 poky BCTaHOB/OBaB
Ta perfaMeHTyBaB CyAoOBO-MpouecyanbHe
npaso. Cya 6yB OCHOBHWMM OpraHoM O0XO-
pOHV npaBonopaaxy. Moro aisnbHicTb 6yna
Hanpas/sieHa Ha 0bMeXeHHs CBaBiNNs okpe-
MUX MigAaHMX Ta MiABULWLEHHS aBTOPUTETY
npasa. Cya y TOM yac 3HAaXoAMBCS Y LEHTpI
CYCMiNbHOro XNTTA WaxTn. Bca cyposa cuc-
Tema Benukoro kHsasiBcTBa J/IMTOBCLKOroO 3a
CratytoM 1529 poky 6yaysanacb 3a poao-
BUM MPUHUMUIMOM 3 YypaxyBaHHSAM couianb-
HOro cTaHy. HamBuwnm cyaom y aepxasi 6yB
BE/IMKOKHSXNM cya. [o noro cknagy BXO-
ANNN BEJIMKUIN KHA3b 3 NaHaMU-pagHUKaMMU.
B neBHMX BMNagKax BEPXOBHUW CyA YNMHUAN
caMi NaHu-pagHVKK, 3a OOpyYeHHaM Benun-
KOoro KHa3s JInTtoBCbkoro. 1o ropucankuii
BE/IMKOKHSIXXOro cyay BXxoamnu cnpasn ¢eo-
hanie i Ayxe pigko crnpasBu NPOCTONMIOANHIB.
Cynosi yHKLUiT HA MicUsSIX BUKOHYBann noca-
A0Bi 0Cc0bu MicueBOro ynpasJiiHHS, a caMe,
BOEBOAM, CTApOCTN, aepxasui [1].

MNepeniyeHi kaTeropii AepxaBocnyx60B-
uiB 34iMCHIOBANN CYAO0YMHCTBO CAMOCTIMHO
abo x Mornm pgeneryBatM (YHKUIT CBOIM
HaMiCHMKaM, NpU3HaA4YeHMM 3 Kofna Micue-
BOI wnaxTn. Taki cyauM pos3rnaganu CyAoBi
MUTAaHHSA CTOCOBHO LWAXTU, agXe CyA Hag
3anexHnMn ocobamm 34iMCHIOBABCA NaHaMM.
OkpeMi crnpaBu BiAHOCHO MPOCTUX NHOAEN
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po3rnsgannucb KOMHUMKM cyaamu. MiwaHu
CYyAWNCb Y BINTIBCbKO-KOMHUX CyAax.

Cratytom 1529 p. nepeabavanacsa ditka
Ta CTPYKTypOBaHa cucTeMa MokKapaHb. fK
3a3Havae . [emyeHko, 3a lMepwwum JinTos-
CbknM CTaTyTOM MOKapaHHSA NpeacTaBnisno
3aeb6inbwioro  3aci6 KomneHcauii  WKoAM,
3aBgaHoi notepnifiomy. Jinwe B NEeBHUX
BMNagKax BOHO 6yno cnpsiMoBaHe K BMAMB
Ha BOJIKO Ta CBITOrNA4 3M04YMHUSA, a MeTa
3aNn58KyBaHHSA MPaKTUMYHO He nepecnigysa-
nacs [2]. Y 3B'93Ky 3 UMM, OCHOBHOW ¢op-
MOK CTaqn caMe MaWHOBIi MNOKapaHHS, SKi
6ynn nepwoyeproBo CNpsSMOBaHi Ha KOM-
neHcauito 36uTKIB 3aBAaHUX NOTEpPninoMy,
TakoX BpaxoByBanacb notpeba komneHcauii
ONs rpoMaACbKOCTI Y BUrNa4i crieuianizosa-
HUX WTpadiB Ha KOPUCTb BNaau.

CouianbHO-eKOHOMIYHI 3MiHM, WO BiabyBsa-
nncsa B cepeanHi XVI cT., cnpyunHmMan Heob-
XigHICTb BHECEHHS1 3MiH A0 3aKOHOAABCTBa,
agxe 3MiHIOBANOCS €KOHOMIYHe 1 noniTuyHe
3HAYEHHS LWISXETCbKOro CTaHy AN AepXXaBu,
OCKiflbKW B LeK nepiog came wWwnaxra ssnsina
Cc0o6010 rONOBHY ONOPY AEPXAaBHOCTI.

3 ornsay Ha ue, I nMToBCbKUI CTaTyT 6YB,
6e3nepeyHo, nNiACYMKOM neBHOi 60poTbbM
MiDK MarHatamm Ta WNAXTO WU ikcyBaB Ty
CYKYMHiCTb npaB i npusineis, aki 3a06yna
cobi wnsaxetcbka BepcTtBa. Cepepn iHWoro,
WAAXTY He MOXHa 6yno kapaTtu 6e3 cyno-
BOro nyb6niyHoOro npouecy; nUTaHHA 3emne-
BOJIOAIHHA AK OCHOBA MOrYTHOCTI Ta eKo-
HOMIYHOro 6narononyyys WASXTU B AAHUN
nepioa 6yno noBoni SKiCHO 3akpinieHo npa-
BOoBMMW HOopMamu CrtaTyTy. 30Kpema, 6yno
BU3Ha4yeHO npaBo HabyBanbHOI AABHOCTI Ha
3eM/t0, BCTAHOBJ/IEHI 0OOB’'A3KM 3EM/1IEBOSO-
Ainbua nepen aepxasow, 6ynu nponucai
npasuia 3acTaBW 3eM/IeBOJIOAIHb, TaKOX
HOpMYBaBCSl pMHOK 3emni [3].

BapTo 3a3HaunTK, WO TEMOK JINTOBCbKUX
CTaTyTiB 3aMManocs 4YuMMano JAOCMiAHWKIB,
Wo posrnsgann JIMTOBCbKUIK CTaTyT 3 opu-
OVYHOI TOYKKM 30pYy, cepen AKUX BapToO BiA-
3Hauntn M. ®. Bnagummpcobkoro-byaaHosa,
4. M. Nawyka, ®. A. NoHyapeHka, B. C. Kynb-
ymubkoro, M. K. Jlobascbkoro, ®. I. JleoH-
ToBMYa, M. . Mysudenka, A. Il. Tkaua,
B. M. Tuwwmka, I. 8. Tepnioka, I. B. YceHka,
M. H. SHAcuHcbkoro, HO. C. LWemuwy4yeHka
Ta iHwwnx [3].

Taknm 4ymHoMm, lMepwmin JINTOBCbKNUIA CTa-
TYT MOCNYXMB MiLHOK OCHOBOK ANS pPO3BU-
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TKY HacCTynHOro 3akoHoAascTBa Ta 6yB rosno-
BHUM OXXepenoM npu NigrotosLi JIMTOBCbKOro
cTaTyTy 1566 p. [Ans po3pobreHHsA NpoeKTy
Apyroro JinToBcbKOro (B iCTOpMKO-MpaBo-
BiM Hayui MOro HasuBalwTb 4acto «BonuH-
CbKUM» 3 Ornsay Ha ocobnmBy ponb BOJSIUH-
CbKOI LWASIXTU MPU NOro yKnadaHHi) ctaTyTty
6yno cTBopeHo KoMicito 3 10 ocib (5 katonu-
KiB i 5 npaBocnaBHux). CTaTyT 3aTBEPAXXEHO
ceriMoM 1564 poky, ane BiH HabyB YMHHOCTI
nunwe 1566 p. Y HOBIM peaakuii Tak 3BaHOro
«BonnHcbkoro» cratyTy 1566 poky 3HanLwoB
Bifl0BpaXkeHHSA npouec 36inbleHHs WwnaxeT-
CbKMX MNpaB i npueineiB, a Takox 6axaHHS
WAAXTU 3aKpinuTK Ui npaea y kogekci. Cra-
TyT MaB BXe 14 po3ginis i 366 apTukynis.
Cuctema 11 po3nogin Anwnnucs Ti cami, ane
3HAYHO PO3LWMPEHO PO3A4ia MpPo LWIAXEeTChKi
npasa M KapHi 3n04nMHu. Ocobnmsy yBary
npueepTaEe CyaoBuin posain [4].

Cepep iHWOro, BonnHCbKMn CTaTyT 34iN-
CHMB aAMiHICTPATUBHO-MONITUYHY pedopMy
Aepxasu (NoAin Ha noBiTU), a TaKOX poO3-
LWMpMB NpwuBinei psaoBoi WwnaxTn. o cenmy
BBEeZEHO, Mopy4 3 BULWOK nanaTtow (naHu-
paga), NpeACTaBHMKIB pSAOBOI LWAAXTU —
NnoBITOBMX NOCAIB. Llei Koaekc € opnanyHuM
0(POpPM/IEHHSIM MAHIBHOI poni WNAXTN B Aep-
XaBi 1 NoganbLoro obMexxeHHs nNpas CensiH-
ctBa (B Mictax 6yno YnMHHMM T. 3B. Marge-
6yp3bke npaBo). Ak BineHcbkun npwusinen
1563 poky, Tak i gpyra pegakuiga CraTtyty
6ynun fOCSArHeHHsAM Hacamnepes NpoTecTaHT-
CbKOI WNAXTW i mMarHaTie, ski 6panu gieBy
y4yacCTb Y CTBOPEHHI 060X AOKYMEHTIB.

CratyT 1566 p. Ha BMCOKOMY piBHi KoAM-
dikauinHOI  TexHikM 3aBepwmB  pPO3BU-
TOK Benukoro kHsa3siBCTBa JIMTOBCbKOrO K
npaBoBOi AepXaBw, MiATBEPAMBLUM  LINKI
pedopM, WO nNepeayBann OrosIOWEHHIO
camoro CraTyTy. BiaKpuBa€E U0 HU3KY aKTiB
KOpONiBCbKUI Npusinen 1563 p. npo ckacy-
BaHHS obMexeHb NpaBOCfaBHMX MOPIBHAHO
3 KatoamkamMu (ue Mano, SK yXe 3a3Hauva-
10CA, pajlwe MopanbHe, HiXX IpuanyHe 3Ha-
YyeHHs). HacTynHui Kpok - ue binbCbkui
npueinen 1564 p., 3a 9KUM i AN MarHarTis,
i Ana WwnaxTn 3anpoBaXyBasnNCA ChifbHi
BMOOPHI WNAXETCbKi CyAM 3@ 3pa3koM 3eM-
CbKOro cyno4nHcTea B lMonbLui.

PosBuatoun noyati pedopmu, BineH-
CbKui npwusinen 1565 p. nporonocue CTBO-
PEHHS1 perynsipHMxX MnoOBITOBUX CENMUKIB
Ta BalbHWUX CEMMIB i3 MPaBOM LWAAXTU «Ha
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MiCTLSIX FNOBHINLWMX NOBITOM... 3bEXAYaTUCS,
pagutn, obMOBNATM N oBMUWNATU». YTBO-
PEHHS 3EeMCbKWX CyZAiB i MOBITOBMX CEMMU-
KiB BMMarano YTOYHEHHS aAMiHICTpaTUBHO-
TepuTOpianbHOro MoAiny Aep)kasu, WO TOAi
X 6yno npoBeaeHe 1 3adikcoBaHe y Tak 3Ba-
HOMY «CnuncaHbi NoBIiTOB Be/IMKOro KHA3CTBa
JINTOBCKOro 1 BpaAHUKOB B HUX» [5].

3rigHO 3 HOBMM aAMiHICTPATUBHUM MoOAi-
NIOM, Ha TepeHax ManbyTHbOI YKpaiHu BCTa-
HOBJIEHO TaKi aAMiHICTpaTMBHI OANHULI-BOE-
BoAcTBa: KuiBCbke 3 [ABOMa CyAOBMMU
(KniBCbKMM i MO3MpPCbKUM) i ABOMa Hecyao-
BUMU (KuToMMpCbKUM i OBpYLbKMM) MNOBIi-
Tamun; BonuHcbke - 3 Jlyubknm, Bonognmmnp-
CbKMM i KpeM'aHeLubKNUM CyA0BUMM NOBITAMM;
BpaunaBcbke - 3 OAHWM Cy[OBMM MNOBi-
ToM (BpaunaBCbkuMM) i OAHWM HecyaoBUM
(BiHHMUBbKKM), a Takox lMignacbke Ta bepec-
Tencbke (3 TliHCbkOM). LUen noain, wo
3 He3HAYHWUMU 3MiHaMM NpoicHyBaB A0 KiHUSA
XVIII cT., 6e3nocepefHbO TOpKaBCSA M Noni-
TUYHMX NpaB WnsaxTy, 60 nuwe BONOAIHHSA
«OCiNicTio», TO6TO MAaETKOM, Y KOHKPETHOMY
NOBITi CNYXMNO NiACTaBo ANa yyacTi B Mic-
LeBUX CeMMMKax i Hagasano NpaBo roaocy
B 3€MCbKWX CaMOBPALAHUX OpraHax.

Y Takui cnocié Opyruin Jintoecbknin Cta-
TyT 1566 p. paaukanbHo 3pedopMyBaB
YyCO CUCTEMY OpraHiB BnaguM M ynpasiiHHS,
OCTaTOYHO YTBepAMBLUM (A€l CaMOBPSALHOI
Ta WASAXeTCbKOi Aepxasu, 36nMKeHoT B TUMI
OCHOBHUX TMONITUYHUX CTPYKTYp i3 [lonb-
CbKUM KoponiBcTtBOM. OkpiM TOro, Apyrun
CraTyT NpOAEMOHCTPYBaB BMCOKWIN piBEHb
CUCTEMHOI NMpaBHUYOI AYMKMU.

OkpiM cyniB AepXaBHUX Ta CTaTyTOBUX,
cepen YKpaiHCbKOro m 6inopycbkoro Hace-
NIeHHs yTBOpKOBaBCS HapoAaHun (rpomag-
CbKWI) CyA4, BiAOMWIK Nig HA3BOK <KOMU».
KonHui cya CTosiB y TiCHOMY 3B’S13Ky 3i CTa-
puM BiYeBMM 3ibpaHHAM. HaceneHHsa nes-
HOI TepuTopii CKnagano NeBHOro poAy Cow3
ANs OXOpoHM cebe Big 3NM0YNHHUX eNleMeH-
TiB i 60p0oTbON 3 HUMU. KoK XTOCb NOMiyaB
37104MH abo caM CTaBaB MOro XepTBok, TO
CKMKaB «kony», To6TO Biye BCiX npaBo-
CMPOMOXHUX 0Ci6 CBOEI OKpYrun, sKi Mycunm
3’'aBnATMCA cami abo npucunaTtu 3acTynHu-
KiB, W06 YYMHUTM CNiACTBO 1 CyA. 3BMYANHO,
nepLi KonHi 36opu, Wo Manu 3aBAaHHA npo-
BeCTM CNiACTBO MO rapsdoMmy cnigy, ckna-
Aanucb 3 6AMXYMX CyCidiB i HOCMIWM Ha3By
«rapadoi konwu». T[loTiM BXe cxogunach
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Be/MKa Kona, fAe 36upanuca BCi YneHu
OKpYyry B YpO4MUCTi 06CTaHOBLUi, AOTPUMYIO-
YMCb NEBHMX 06psaAiB i hopManbHOCTEN Bia-
6yBaBCs CyA0BWUI NMpoLec Ta BUHOCMBCS Npu-
cya (Ha cnosax abo nucbMoBO) [6].

[0 KOMNeTeHUin KOMHOro cyay Hane-
Xannm Manmxe ycCi KapHi U UMBINbHI cnpasw,
AKi MOrfIM BUHUKHYTW cepef HaceneHHs. [o
KOMHOro CyAy MOrin 3BepTaTuUCs BCi CTaHwu
cycninbcTa. KonHWM cya nepenasas crnpaBy
00 BMWOI iHCTaHUil — A0 cyay rpoMaacbKoro,
Tyau X MOxHa 6yno M anentoBaTu Ha MOro
BMPOKMK. BinblWicTb AOCMIAHMKIB BiAHOCUTb
Mno4yaToK KOMHOro npaea A0 4aciB «PycbKoi
npasan», T06To Ao XI-XII cToniTtb, i B3arani
NiAKPECNOE TiICHUI BHYTPILWHIN 3B'A30K MiX
KOMNKUMW CyaaMun 1 rpoMagCbKUMK BiYeBUMM
cynamu ctapoi Pyci [8].

BapTto Haronocutn, WO Yy pe3ynbraTi
pedopmu, nepeabadeHoi [Apyrum Jintos-
CbKUM CTaTyTOM, cyaoBa pedopMa Ha yKpa-
THCbKMX TepeHax 3a3Hana Cepno3HMX 3MiH.
Tak, y nepios icHyBaHHS BOJIMHCLKOrO BOE-
BOACTBa AepxaBHi cyanm 6ynu npeacras-
NeHi rpoACbKMMU, 3eMCbKUMMK Ta MiAKOMOP-
CbKUMU CyaaMun, a Takox KanyTpoBuM CyaoM
Ta Jlyubknm TpnbyHanom.

MpakTnka 3acTocyBaHHA  JINTOBCbKUX
CTaTyTiB Ha YKpaiHCbKux 3emngax y XIV-
XIX cT. 3aceigumna, wo Micuesi deoganu
4acTO BMKOPWUCTOBYBA/IM 3acTaBy siK popMy
TUMYaCOBOro BOJIOAIHHA noabMu.  deo-
AanbHa 3anexHi censHu, ki nepebysanu
nig 3acTtaBOk, Ha3nBaNINCA <«3aCTaBHUMWU».
TpeTin JlutoBCbkniA ctatyT 1588 p. BM3Ha-
YMB MOPSAOK OUIHKWM NioAen i nepeaaHHs
iX y BOMOAIHHS iHWWM ocobaM yHacnigok
CTArHeHb i3  nomiwunka 3a 6oprosumu
3060B’a3aHHSAMU. KoxeH JINTOBCbKMI CTaTyT
MiCTMB OKpeMWuin po3ain npo 3acrtasu: y lMep-
womMmy JINTOBCbKOMY CTaTyTi ue 6yB Aecsatui
po3gain, a B pyroMy Ta TpeTbOMy — CbOMUNA.

ans perynoBaHHS 3acTaBHO
30608B’93aNbHMX NPaBOBIAHOCKMH Y JINTOBCb-
KUX CTaTyTaxX BXMBanNu cneuianbHi OPpUANYHI
TEPMiHW: «3acTaBa», «3acCTaBWUTb», «3aKy-
naTb», «peyb 3acTaBHas», «MMeHMe 3aKy-
nneHHoe». Ocoba, sKa BigaaBana CBOE
MawHo nig 3actaBy, TO6TO 3acTaBojaBeLpb,
iMmeHyBaBCs Y JINTOBCbKUX CTaTyTaX — <«XTO
peyb 3aCTaBHYI 3aCTaBW/Ib», a 3acTaBoaep-
XaTesib — «XTO MakuuM OTb KOro 3actaBe ume-
Hue». 3acTaBogasBelb MaB 6yTW BNAaCHUMKOM
MaWnHa, nepedaHoro B 3acTtaBy. Baosa, wo
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OTpMMYyBasla MAETOK AK «BiHO», TAKOX Mana
npaBo 34aTW MOro nig 3actaBy. 3acTtaBoaep-
XaTenb MaB NpaBO BYMHUTKU cyb3acTasy,
TO6TO 3acTaBMTW 3acTaBfieHe NOMY MauHOo
iHWIiM 0cobi. 3a 3aranbHUM NpaBuUaOM, Y poni
3@ CTaBojepaTesiiB BUCTyNanau LWAGXThdi,
OAHAaK, KpiM HKUX, UK @QYHKUiIO Mornu
BMKOHYBaTW iHWI nogM - Kynui, MiwaHu
XPUCTUSAHCBKOI BipW, @ TakoX €Bpei. Y cT. 7
CbOMOro po3ainy Tpetboro JINTOBCbLKOro cTa-
TYTY 3a3Hadanocd: <«Tex Kynui, MiwaHu
i eBpei 3i WNaxTM peectpamu 60priB HisKnx
BMMaraTtu He NMOBWHHI, i HE 3MOXYTb, KPIiM 4K
3a 3anucaMm nesHMMK...» [9, c. 261].

3acTtaBa - BUA 3abe3neyeHHs
3060B'93aHHSA - HabyBana UYMHHOCTI uyepes
yKnagaHHs [oroBopy MO3uMKK. 3acTaBa,

3rigHO 3 NpaBOBMMW HOpMaMu JIMTOBCbKUX
cTaTyTiB 6yna yMOBOK [0OroBOpy MO3UKHM,
a He CaMOCTiIMHOK UMBINbHO-NPaBOBOK Yro-
0010. JINTOBCBKi CTaTyT BMMarasam nMcbMoBOoi
¢opMuM 3anuncy Npo 3acTaBy, SSKUA 3aHOTOBY-
BaBCS B CYAO0Bi KHUIMX. Llei npakTuyHniA 3axig
3abe3nevyBaB 4YiTKMN NOPSAOK BUPILLEHHS
CyAOM CnopiB, WO MOMIN BWHUKHYTU Ha
nigcrasi 3aCTaBHUX BiAHOCUH.

Pyxomi pedi ™Mornu nepepasaTtucsa nig
3actaBy 6e3 NMCbMOBOro 3acBifgYeHHs noca-
[oBux oci6. HaTtoMmicTb 3anuc npo 3acTtaBy
HEPYXOMOro MalHa MaB MICTUTM nianucm
Ta neyaTKW 3acTaBojasus i Tpbox abo 4oTu-
pbOX CBiAKiB. 3anncu nNpo 3acTtaBy 3aHOTO-
BYBaJZIM B CyA0Bi KHUIM 3e€MCbKMX CyaiB. Mix
CeCisiMM 3eMCbKOro Cyay CyaoBi KHUrn 6yau
3aKpuUTi, TOMY [03BONANOCS B MiXCECIMHWUI
nepioa 3a HeobXiAHOCTI BHOCUTK 3anncK Npo
3aCTaBy B KHWUIMM rpagcbkux CyAis, a NoTiM,
Ha Yeprosii cecii 3eMCbKOro cyay, Lewn 3anmc
3aHOTOBYBAa/IM TaKOX Yy MOro CyaoBi KHUMU

[10, c. 120].
3aKoHO4aBCTBO Benmkoro  KHA3iBCTBa
JlutoBCcbkoro, a BigTak Pedi [locnonuToi,

nepenbayano, Wo 3actaBogepxaTenb, yrnpo-
AOBX Aii 3aCTaBn, MaB NpaBo KOPUCTYBATUCH
3aCTaB/IeHUM MaETKOM, a OTXe, OTPpMMYyBaB
3 HbOro npubyTku. BiH TakoXx MaB npaso
NONINWWTX NOro CTaH, a Nicns NpUNUHEHHS
3aCTaBM 3acTtaBofaBeub noBuMHeH 6yB
NOBEPHYTU MOMY BUTPA4YeEHi Ha Le KOLWTHU.
3a noripweHHs CTaHy 3acTaBNeHOro MamHa
3acTaBogep)xartefb He BiANoBiAaB, SAKLWO
ue BinbyBanocs He 3 MOro BUHW. [loyaTKoM
KOPUCTYBAHHSA 3acTaBojepXaTens 3acras-
NIEHUM MaWHOM BBaXaBCs 4ac MNpoBeAeHHS
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npoueaypu BBOAY Y BOJIOAIHHA. 3acTaBo-
Aep)XaTenb TaKOoX MaB NpaBo nepenaTtu CBOI
npasa TpeTin ocobi 6e3 3roamn 3actaBoaaBLs.
TobTo 3actaBojaBeub MaB NpaBo MPOBECTU
Lecito UMBINbHO-NpPaBOBY A4ito, peuen-
ToBaHy B JIMTOBCbKMX CTaTyTax 3 PUMCb-
KOro npueBaTHOro npasa. [lepeabavanucs
BUNAAKM, KONKW 3actaBa Morna 6ytu npu-
NMUHEHa: BWKOHAHHSA OCHOBHOro 60proBoro
3060B’93aHHSA 3a 10OrOBOPOM, NPO AKe nepea-
6ayanacb 3actaBa K Moro 3abesneyeHHs;
3aBepLUeHHs CTPOKY, Ha saKkuK ii 6yno ykna-
AeHo. CMepTb y4yacHMKIB 3acTaBuM He Mana
HaCMiAKOM MPUNUHEHHSA LbOro Buay 3abes-
neyeHHs BUKOHAHHS 3060B’3aHb.

®aKT CTBOPEHHS i PYHKLiOHYBaHHS JlyLb-
KOro TpubyHany, SiIKnil BMCTynaB HaMBULLOKO
anensuinHo iHCTaHUIEK ANS rPOACbKUX, 3eM-
CbKMX, MiIAKOMOPCbKMX CYAIB, @ TaKoX Mo30-
BiB LWNSXTWU CBiAYMTb NMpo hakT 36epexeHHs
3Ha4yHOI A0Ni caMOCTIMHOCTI Ta 060cobneHoCTi
MicUeBOi rpoMaam, aKa He nigaasanacb noso-
Hi3auii nicna JlrobniHcbkoi yHii 1569 poky.
Opucankuis  uUi€l  anensuilHOl  iHCTaHUii
nowunptloBasacb Ha BonnHcobke, bpaunascbke,
KuiBCcbke BOEBOACTBA i B CBOIN CyAO0BIN Aisnb-
HOCTi BUKOPWCTOBYBAaJ1a He MOJIbCbKi 3aKOHW,
a JIMToBCbKiI CTaTyT, B nepLy yepry BosnH-
Ccbknii 1566 poky Ta HoBuin JINTOBCbKUIA
CraTtyT 1588 poky. B KOpOTKMI iCTOpUYHMI
nepioa Jlyubkuit TpubyHan maB NOBHY He3a-
JIEXHICTb Y BHYTPILHIX CripaBax, KOPUCTYIO-
YMCb aBTOHOMIEK B ranysi A4it04Oro 3aKOHO-
AaBcTBa i (YHKUIOHYBaHHS Cyay, BHOCSYM
HaBiTb 3MiHK B JInToBCbKi CTatyTn [7].

BaxnnBnMm € Takox (aKT BeAeHHA Cyao-
BOrO AiN0OBOACTBA CTApPOPYCbKOK MOBOIO,
WO NiATBEPAXYE BULLE BUKIALAEHY Te3y npo
ABTOHOMIl0 MPaBOBOi CUCTEMU YKPAIHCbKMX
BOEBOACTB Yy cknagi Peui lMocnonutoi nicns
JIlobniHCcbKOi  YHii. [lpoTe, SK CTBEpPAXYE
A. O. l'ypbuk, Ha npakTuui Jlyubknin Tpuby-
Han 6yB peanbHOK anensauinHoK iHCTaHLUIED
nepeBaxXHo ANs BOSMHCbKMX cydiB (Jlyub-
koro, KpeMeHeubkoro i BonoanMMMpcbKOro
nosiTiB) i He HabyB 3HA4YHOro aBTOPUTETY
Y WASAXTU iHWKWX YKPAiHCbKNMX BOEBOACTB [8].
BinbLWicTb yKpaiHCbKOI WNAXTA | AyXiBHULTBO
He niaTpMMano iget BnacHoro TpubyHany.
Mpo ue cBigUUTbL | NpeaCTaBHUUTBO Yy CKagi
Jlyubkoro TpubyHany.

JNlyubknin TpnbyHan nepLioyeproso MoBU-
HeH 6yB 3acigaTn y KinbkocTi 33 cyaais-geny-
TaTie. Po3nogin npeacrtaBHUKIB CcyadiB Mo
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BOEBOACTBAX, SKi nignaganu nig Moro rpuc-
ankuito, 6yB HepiBHOMipHMA. Hanbinblia Kinb-
KiCTb cypaiB-genyTaTiB npeacrtasuno BosvH-
CbKe BOEBOACTBO, sfike pgeneryeano 25 ocib,
HaToMiCTb bpaunaBcbke i KuiBCbKe BOEBOA-
CTBO Aenerysano nuuwe no 4 npeacTtaBHUKU.
TepMiH noBHOBaxeHb Jlyubkoro TpubyHany
BM3HABABCA MPOTAroM ogHOro poky. OfHak,
Ha npakTuui B TakoMy cknaai Jlyubknin Tpu-
6yHan He 36MpaBcs XoAHOro pasy. binbLwictb
OOCNIAHUKIB CXOAATbCSA Ha TOMY, LLIO MOro KOM-
neTeHLuis nowmnproBanach nMwe Ha TPy NOoBITU
BonnHcbKkoro BO€EBOACTBa, 30Kkpema Jlyub-
Knin, BonuHcbkmnin i KpemeHeubknin. llpoTe,
Ha anb, B CWJY PI3HMUX MNPUYMH AISNbHICTb
Jlyubkoro TpubyHany 6yna HenoBrow Ta He
3anMwuia nNoMiTHOro cnigy B ictopii cyaoy-
CTPOIO Ta CyAoumnHcTBa [7].

Mpoaceki cyan 3pebinbworo posrnsganu
KPUMiHaNbHi CrpaBn, 3eMCbKi LUMBINbHI
Ta BWMKOHYBanuW MNOCBigYyBanbHY QYHKLIO,
y OpUCAMKLUIT NiAKOMOPCbKUX cyaiB nepeby-
Banu cnpasu, SKi BperynbOByBaan 3eMesibHi
KOHONiKTU. KanTypoBui cyn BONMHCBLKOroO
BOEBOACTBA AifsB Yy nepiog 6e3koponis’s
i  TUMyacoBo nepebupaB MNOBHOBAXEHHS
CyAiB, WO 3a Tpaauuieto hopMyBannca Kopo-
JIEM, @ OTXE, HE MOrnu AiaTM 3a Moro BiA-
CYTHOCTI. XapaKTepHOK 0cCobnMBIiCTIO BCiX
3a3HayeHux suue cyais 6yno Te, WO BOHMU
(popMyBanNUCs WNAXTOI A4S WAAXTU, @ OTXKE
6ynn cnpsiMoBaHi Ha BperysatoBaHHS KOH-
GnikTiB MiX npeactaBHUKAMW Li€EI BEpCTBU
HaceneHHsd. [poTe YTBOpPEHHSA po3ranyxe-
HOI CUCTEMU CYAIB, PO3LWMPEHHS IXHBOT KOM-
neTeHuii Ta 3MiHa niaxodis Ao hopMyBaHHS
Kaapis 6yno, 6e33anepeyHo, MNO3UTUBHUM
(bakTOM Ta 3aKsano OCHOBM He3aseXHOCTI
Ta caMoBpSAAHOCTI cyaoBoi cuctemun [11].

3aranom Cratytn 1529, 1566, 1588 ctanu
NiACYMKOM  KoAUMIiKaLIMHNUX 3aKOHOTBOPYMX
npouecis/iHiuiatne, ki ob’egHann B €AunHIn
AepXasi BCi 3eMNi, y TOMY 4uCni M yKpaiH-
CbKi (Ao JltobniHcbkoi yHIii 1569), Benukoro
KoponiectBa JINTOBCbKOro, HOPUANYHO 3aKpi-
NUAN OCHOBW CYCNISIbHOIO | AepXXaBHOIo naay,
a TaKOX NpaBOBe CTaHOBULLE CTaHIB i couianb-
HuUX rpyn. CraTytm 6ynm yknageHi pycbKow
MOBOK (4aCTuMHa AOCNIAHMKIB HA3MBaE MOBY
CraTyTiB CTapoyKpaiHCbKO MOBOK abo cra-
pobinopycbkoo MOBOHD). lMeplwi ABa 3 HUX He
nybnikyBanucs i NowuploBanncs B pyKonu-
cax, a Tpetin CraTyT 6yno BuapyKyBaHO nia
HarnagoMm KaHunepa Benwukoro KoponisctBa
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JlnToscbkoro J1. Canirn gpykapHero MaMoHu-
yiB y BinbHtoCi B nuctonagi 1588. Brniponosx
HACTYMHUX ABaHaALUATU POKiB BUILWO LWe ABa
Haknaau CraTyTy 3 Ti€to x gatoro (1588) [12].

3 KiHus XVI - noyatky XVII cToniTtTsa Ha
yKpaiHCbkux 3emnsax Opyruin i Tpetin Cra-
TYTM 3aCTOCOBYBasMCA NapanenbHO AOCUTb
TpuBanun nepiog 4acy, a 3ro4oMm nepesary
maB nuwe Cratyt 1588 p. Y noganbwwomy
B CyAOBO-MpaBOBil MpakTuui 3acToCcoBY-
BaBCs K ony6nikoBaHuh CraTyT 1588, Tak
i noganbwi nepeknagu-peaakuii uboro Cra-
TYTYy NONbCbKOK MoBOK — 1614, 1619 (nig
Li€l0 gaTo TUM Xe sBuaasuem J1. MamMoHu-
yeM 6yno 3pobneHo Kislbka HakNaaiB y pi3Hi
pokn), 1648 (BaplwaBcbka KOposiBCbKa ApY-
KapHs). HacTynHi NoAbCbKOMOBHI BMAAHHSA
Tpetboro CraTyTy (1693, 1744, 1786) noba-
4ynnm ceBiT y BineHcbKin akageMiyHin apy-
KapHi, a Haknaa 1819 p. - y BifleHCbKIN apy-
KapHi A. MapunHoBcbkoro [13].

JInToBCbKi cTaTtyTn 6ynn 03Hakow nporpe-
CMBHOI €BPOMNENCLKOI NpaBoBOi TpaauLii, i Ha
HMUX NOCUNANUCHa AK Ha MnpeueneHT y nosib-
CbKMX i NiBOHCbKMX cyaax. KpiMm TOoro, BoHwu
Mann 3HAaYHMI BNAMB Ha KoAMdiKaLito pocin-
CbKOro npasoBoro kogekcy «CobopHe yno-
XKeHHs» 1649 poky. llicns yTBOpPEHHS Cow3y
3 lMonblweto, WO BKAKYAB AK AWMHACTUYHY
yHito (1385-1569), Tak i KOHdeaepaTUBHY
Piu Mocnonuty (1569-1795), JInToBCbKI CTa-
TYTU CTann HambinblWMM BUPaXeHHSM Hesa-
NexHOCTI Bennkoro kHA3IBCTBa JIMTOBCLKOrO.

TakMM 4MHOM, MOXEMO pe3loMyBaTH, LWO
JINTOBCbKUI CTATyT NPOTSArOM KiNbKOX CTO-
nitb 6yB OCHOBHMM 36ipHMKOM MpaBa B YKpa-
iHi, 30kpemMa, 3 XVI cT. ao 40-x pokis XIX cT.,
HaBIiTb Y Til YacTUHI, sika byna npueaHaHa 4o
Monblwi, 6yB rONOBHUM [XepenoM YKpaiH-
CbKOro npasa B [eTbMaHCbKiN YKpaiHi, @ TakoxX
CTaB oXxepenom pocincbkoro «CobopHOro ynio-
XeHHsa» (1649 p.), «[MpaB, 32 SKUMK CyaANTLCS
ManopoCiCbKUIM Hapoa») Ta NPUBATHUX yKpa-
THCbKMX KoaudikauiMHUX NPoeEKTiB. Ha Tepu-
Topil KuiBcbkoi, loginbcbkoi Ta BOAWHCLKOI
ryb6epHin YMHHICTb JIMTOBCbKOro cTatyTy 6yno
NPUMNUHEHO CEHATCbKUM yKa30M Bif 25 yepBHs
1840 p. Y JliBobepexHin YkpaiHi 4 6epe3Hs
1843 p. noro 6yno 3aMiHeHO 3BOAOM 3aKOHIB
PocincbKoi iMnepii, a Aesiki 3aKOHOMOM0XEHHS
JlntoBcbkoro cratyTty 6ynu BHeceHi o 36ip-
HWUKa 3aKoHiB Pocincbkoi iMnepii i 36epernu
3aKOHHY cuny B YepHiriBcbkin i MNonTtaBCbKil
rybepHisx ax go 1917 poky.
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IHCTUTYT KACAUINHOIO NEPErNAAY CYAOBUX PIWWEHb Y CMIPABAX
nPO AAMIHICTPATUBHI NPABONOPYLUEHHA
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CraTtTa NpuUCBsIYEHa IHCTUTYTY KacauiiiHOro rnpoBagXeHHs y cripaBax npo aAMiHicTpaTtuBHI rnpa-
BOMoOpyLIeHHS. Ha CbOroAHILLHIN AeHb Y YUHHOMY aAMIHICTpaTuBHO-AENIKTHOMY MpoLecyasibHOMy
3aKOHOAAaBCTBI BifICYTHS CTaAisl KacayifiHoro nepernisgy crnpas rnpo agMiHiCTpaTuBHI rnpasornopy-
weHHS. OfHak BrpoBaaXXeHHs Takoi cTagii y Agitodye 3aKoOHOAaBCTBO Mpo aAMIiHICTpaTuBHI rnpaso-
MOpyLIEHHS Ha CyYacHOMY eTari pO3BUTKY CyCri/lbHUX NMpaBoOBiAHOCUH, Ha HaLWy AYMKY, 348€ETbCA
HeobxigHMM 334715 3axuCTy npas, cBoboA Ta iHTepecCiB 0Cib B HaLwini AepxxaBsi. BigCyTHICTb cTagii
KacauisiHoro riepernsfy cripasu y Takomy Bugi CyZJ0YMHCTBA SK CYA0YNHCTBO rpo aAMIiHICTpaTUBHI
rpaBoropyLUeHHs NPpU3BoOANTb A0 BiACYTHOCTI €4HOCTI MMpaBo3acToOCOBYOI MPpaKTUKN rpo rnpuTsr-
HeHHSs1 0Cib A0 aAMIHICTPaTUBHOI BiAMNoBIAaIbHOCTI cyAamn. Takox BIACYTHICTb Takoi cTagii He Aa€
MOXXJ/INBICTb <YCYHYTU» Hacaiiku Cy/Zl0BOI NOMUIIKU MicLUeBuUX Ta anessiyiiHnx cyais, sIKi po3r/isi-
Aanv cnpasy T1a 40y CTuUan Taki noMuaku. lpm 4bomy [0 abCotoTHOI 6inlbLIOCTI aAMIHICTPaTUBHUX
rpaBoropyLUeHb, Ki PO3I/IA4at0TbCA CyAaMu B NMOPSAKY CYAOYUHCTBA PO agMIiHICTpaTuBHI rpa-
BOMOpYLIEHHS 3aCTOCOBYIOTbCSl TaK 3BaHi «KpuTtepii EHrensi», ki 3aCToCoBYytOTbCS EBPONENCbKUM
cyaoM 3 npas moaunn (ECIT) y cBoiv npakTuyi nig dyac po3rnagy 3ass €CIJ/1. HatomicTb gitode
KpuMiHasibHe ripoyecyasibHe 3aKOHO4aBCTBO HaAa€ npaBo OCKapXXyBaTu B KacauiiHoMy nopsiaky
CyAOBI pilleHHS, SKMMU 3aKiHYEHUH po3rnsa cripasu 6e3 6yab-sKnx 06MexeHb xo4a caHKuii gesi-
KNX KPUMIHaJIbHUX MPaBoriopyLIeHb € HaBiTb HMXYUMN aHDK aAMIHICTPDaTUBHUX NPaBoropyLLUeHb.
Y cratTi 3pobneHa cripoba obrpyHTyBaTn HEOOXIAHICTb iICHyBaHHS Takoi CTafii npoBaAXeHHs K
KacauisiHni nepernisag pilleHb y cripaBax rnpo aAMiHiCTpaTuBHI MpaBonopyLIeHHs, po3risaaarTscs
MO3UTUBHI HAC/TiIKn 3aKOHOAaBYOro BripoBaAXeHHS TaKoro iHCTUTYTY aAMIHICTPaTUBHO-AE/1iIKTHO-
ro rnpouecyasbHoro rnpasBa 1a MOX/INBUI MEXAHI3M 3aKOHOAABYOro peryoBaHHS.

KnrouoBi cnoBa: agMiHiCTpaTuBHI NMpaBoropyLUeHHS, MPOBaXeHHS y cripaBax fnpo aAMiHi-
CTPaTUBHI NpaBoropyLUEeHHS y CyAl, KacauiliHui rnepersisg rnocTaHoB y CripaBax rnpo agMiHicTpa-
TUBHI MpaBoMnopyLUEHHS.

Bohoslov Andrii. Institute of cassation review of court decisions in cases
of administrative offenses

The article is devoted to the institute of cassation proceedings in cases of administrative
offenses. To date, the current administrative and tort procedural legislation does not have a stage
of cassation review of cases of administrative offenses. However, the introduction of such a stage in
the current legislation on administrative offenses at the present stage of the development of public
legal relations, in our opinion, seems necessary to protect the rights, freedoms and interests
of individuals in our state. The absence of the stage of cassation review of the case in such a type
of proceedings as the proceedings on administrative offenses leads to the lack of unity of law
enforcement practice on bringing persons to administrative responsibility by the courts. Also,
the absence of such a stage does not make it possible to “eliminate” the consequences of judicial
error of local and appellate courts that considered the case and made such mistakes. At the same
time, the absolute majority of administrative offenses considered by the courts in the procedure
of proceedings on administrative offenses apply the so-called "Engel criteria,” which are applied
by the European Court of Human Rights (ECHR) in its practice when considering applications
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of the ECHR. Instead, the current criminal procedural legislation provides the right to appeal in
cassation court decisions, which completed the consideration of the case without any restrictions,
although the sanctions of some criminal offenses are even lower than administrative offenses.
The article attempts to substantiate the need for the existence of such a stage of proceedings
as a cassation review of decisions in cases of administrative offenses, considers the positive
consequences of the legislative introduction of such an institution of administrative tort procedural
law and a possible mechanism for legislative regulation.

Key words: administrative offenses, proceedings in cases of administrative offenses in court,
cassation review of decisions in cases of administrative offenses.

MoctaHoBka npo6neMu. YnHHe aami-
HiICTPaTMBHO-AENIKTHe npouecyasbHe 3aKo-
HOO4ABCTBO He nepenbayae  MOXIMBOCTI
nepernsay CyAOBMX pilleHb, yXBasleHMX 3a
pe3ynbTaTaMun po3rnday crnpas nNpo aaMiHi-
CTpaTMBHE NPaBOMOPYLIEHHS Y KacauiiHOMY
nopsaaky. BiaCyTHiCTb Takoi cTaaii nposa-
[KEHHS Y CYLOUYMHCTBI NMpo agMiHiCTpaTUBHI
npaBoOMNoOpyLWeHHA MNpu3BOAUTL A0 BIiACYT-
HOCTi €AHOCTI MpaBO3acTOCOBYOI MPaKTUKKU,
WO HeraTMBHO BMIMBAE Ha e(eKTUBHICTb
CyAOBOro 3axmcTty npas i cBobop ocib, saki
NPUTArYIOTbCSA A0 aAMiHICTpaTUBHOI BigNOBI-
AANbHOCTI, NOTEpniAnNX Ta iHWMX 0Ci6, AKNX
MOXe CTOCYBaTUCS Cy[0BE pPilleHHS Y CrpaB.i.
TakoX y4yaCHWKKM npouecy nos3basneHi Mox-
NMBOCTI 3BEPHYTUCS A0 HaWBULLOrO cyay
3a4nsa BMNpaB/ieHHS CyA0BUX MOMWOK, SKi,
Ha Xanb, MOXYTb 6YyTK AONYLEHI HE TiNbKK
CyAaMu nepLuoi, a M anensuinHoi iHCTaHuii.

Ha anb, Ha CbOrOAHILWHIM AeHb BiACYTHI
pyHAaMeHTanbHi npaui, B SKUX BWUCBIT-
noBanuca 6 NUTaHHSA AOChigXeHHs cTaagil
KacauilHOro OCKapXeHHs CyAoBMX pilleHb
y Crpasax Npo agMiHiCTpaTUBHI npasonopy-
WweHHs. MpoTe Tieto abo iHWOW Mipo NUTaH-
HAMW, NOB'A3@HNUMU 3 aAMiHICTPATMBHOLO BiA-
NOBIAAJIbHICTIO Ta OCKAPXXEHHAM pilleHb Npo
MPUTArHEHHS A0 TakKoro BuAY HPUANYHOI
BiAMNOBiAANbHOCTI 3aMManuca TaKi BYEHi AK
B. Asep’aHoB, I. bopoaiH, I. Non0OCHIUEHKO,
I. 'pubok, E. [demcbkuinn, M. 3arpsukos,
Y. Koazaes, B. Konnakos, C. Ky3HiueHko,
O. Ky3bMeHko, B. JNopisa, O. Jlyk'sHeub,
O. Ocranenko, C. TlletkosB, A. logonsika,
B. PsaaiHcbka, O. CokonoBa, . TOHOSH,
. WeB4yyk Ta iHWIi. OgHaK, K BXe 3a3Ha-
yanocs came MUTaHHA LWOAO KacauilnHoro
OCKapXeHHS pilWeHb y crpasax Mpo aaMi-
HICTPaTUBHI MpPaBOMOpPYLUIEHHA AOCHIAXKEHI
AOCUTb Mano.

MerTa craTTi. 3'9cyBaHHs CcyTi Ta Heobxia-
HOCTI iCHyBaHHS CTaaii KacauilnHoro ockap-
XEHHS nig 4ac 3A4iNCHEeHHS CyA04YMHCTBA
npo  aAMIHICTPATMBHI  MPaBOMOPYLUEHHS,
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AOUINBHOCTI MOro nNpaBOBOr0 3aKpirnjeHHS
y A4ilo4OMYy 3aKOHOAABCTBi, @ TaKOX MOX-
MBI WNAXWN BUPIWEHHSA NPpo6aeMHUX NUTaHb
y peanisauii CBOiX npaB y4acHMKaMn npo-
Lecy Ha Takin craail.

Buknaa ocCHOBHOro Martepiany pocni-
PXKEHHSA. [TyHKT BOCbMWK 4YacTUHW ApYyroi
ctatti 129 KoHctutyuii YkpaiHm nepeaba-
4yae€, WO OCHOBHMMW 3acafiaMyn CyAO0UYMHCTBA
€ 3abe3neyeHHs npaBa Ha anensuinHun
nepernsg cnpaBuv Ta Yy BU3HAYEHUX 3aKO-
HOM BMMNaAKax — Ha KacauillHe OCKap>XeHHS
CyAOBOro piweHHs [1].

Aitounmmn  nonoxeHHsaMn Kopekcy Ykpa-
HW NpO aAMiHICTpaTUBHI NMpaBOMOpPYyLUEHHS
(nani-KYnAM) [2] He nepeanbaveHa Taka
CcTadid npoBaAXXeHHA Npo aAMiHiCTpaTUBHE
NpaBoOMNOpYyLIEHHS SIK KacauinHMWA nepernsg
MOCTaHOB Yy cnpaBax Mpo aaMiHiCTpaTUBHI
NpaBonNoOpyLUEHHS.

Hapasi KYnAl nepenbavae nuwe anens-
LiMHWUI nepernsa.

Tak, ctatrta 294 KYnAll MiCTUTb HOpMy
npo Te, WO NOCTaHOBa CyAdi y crnpasBax npo
aAMiHICTpaTMBHE NpaBOMoOpYyLIEHHS Habwu-
pa€ 3aKOHHOI CU/N NicNs 3aKiHYeHHSA CTPOKY
noAaHHs anensuinHoi ckapru. [locTtaHoBa
CyAdi y crnpasi Npo agMiHiCTpaTMBHE MNpaBo-
NOpYLEHHS MOXe 6yTn OCKapXXeHa NpoTSArom
AecaTn AHIB 3 [AHSA BWHECEHHS MNOCTaHOBM
0co6010, Ky NPUTArHYTO A0 aAMiHiCTpaTuB-
HOi BiANOBIgANbHOCTI, i 3aKOHHWM Tripen-
CTaBHWUKOM, 3aXNCHUNKOM, noTepninnmM,
MOro npeacTtaBHMKOM, a TaKOX MNpPOKYpo-
poM Yy BWNagkax, nepeabadyeHnx vactu-
HOK N'ATOK CTATTi 7 Ta YaCTUHOK MEpLUOK
ctatti 287 wuboro Kopgekcy. AnensiuinHa
CKapra noga€eTbCs A0 BiANOBIAHONo anensuin-
HOro CyAy 4epes3 MiCUeBUM Cya, SKUN BUHIC
noctaHoBy. MicueBnin cya nNpoOTAroM TpPbOX
AHIB HaacMNae anensiuinHy ckapry pasom i3
CrnpaBolo Yy BIiANOBIAHWA anensuiiHuin cya.
AnensiuinvHnu nepernsag 34iIMCHIOETbCS CyAa-
Aero anenauinHoro cyay nNpoTaroM ABafusTy
[AHIB 3 AHS HAAXOMXEHHSA Cripasu 40 CyAay.
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Takox KYnAll nepeabayae MOXNMBICTb
nepernaay rnocTaHoOBM Mo Cnpasi Npo aaMiHi-
CTpaTUBHE MpaBoOMNoOpYLUIEHHS Y pa3i BCTAHOB-
JNIEHHS1 MiDXXHapOAHOK CYAOBOK YCTAaHOBOI),
OPUCAMKLIA AKOi BM3HAHa YKpaiHOW, nopy-
LWEeHHA YKpaiHO MiXHapoaHMX 3060B’a3aHb
Npu BUPILLIEHHI Cnpasu CyaoM.

3rigHo cTaTTi 297-1 KYnAIl 3asBa npo
nepernsa noCTaHOBM MO Crpasi Npo agMi-
HiCTpaTUBHE NpPaBOMOPYLEHHSA Moxe 6yTn
noagaHa ocobot, Ha KOPUCTb SKOi MOCTaHOB-
JIeHO pilleHHa MiXHapoAHOI CyAOBOI ycCTa-
HOBW, IOPUCOMKLIA AKOT BU3HAHA YKpaiHOH.

lMocTtaHoBa nNO cnpaBi Npo aAMiHicTpa-
TUBHE NpaBonopylleHHs Moxe 6yTu nepe-
rMAHyTa 3 NiACTaBM BCTAHOBJIEHHSA MiXKHa-
pOAHOK CYy[OBOK YCTAHOBOW, HOPUCAMKLIA
AKOI BM3HaHa YKpaiHOW, MOpyLIeHHs YKpa-
iHOKO MiXXHapoAHUX 3060B'A3aHb Npu BUPI-
WeHHi cyaoMm cnpaBu Npo aAMiHiCTpaTUBHE
NpaBoMNoOpyLIEHHS.

IHWKx BMAIB NMpoOBagXeHHSA 3 rnepernsaay
noctaHoBu cyagdi (cyay) y cnpasi Npo agMiHi-
CTpaTUBHE NpaBonopyLeHHS YNHHMIA KYRAT
He nepenbavae.

YacTtuHa n’aTa ctaTTi 529 MutHOoro kogekcy
YkpaiHn (gani - MK Ykpainu) [3] Bu3Ha-
Yya€, WO nocrtaHoBa cyay (cyaai) y cnpasi
Npo MOPYLUEHHS MUTHWUX NpaBui Moxe 6yTu
ockapXeHa o0cobo, CTOCOBHO $KOi BOHa
BWHeCeHa, NpeACTaBHMKOM Takoi ocobu abo
MUTHMM OpraHoOM, SIKMK 3A4iNCHIOBAB MNpoBa-
[XKEHHS Yy Ui cnpasi. MopsaoK OCKapXXeHHS
noctaHoBu cyay (cyaai) y cnpasi Npo nopy-
LWEHHSA MUTHUX NMpaBua BU3Ha4YaeTbca Koaek-
COM YKpaiHW npo aAMiHICTpaTMBHI MpaBono-
pYLEHHS Ta iHWWMK 3aKOHaMM YKpaiHu.

Omxke MK YKpaiHKW, KUK TaKOX peryntoe
NpoBaf)XeHHSA Yy ChnpaBax Npo aAMiHicTpa-
TUBHI  NPaBOMOPYLUEHHA CTOCOBHO TMOpy-
LWEHHA MWTHUX MpaBua nuwe BiaCMNAe [o
KYnATIl, okpeMoro nopsaaky Ta niacras ockap-
XXE€HHS NMOCTaHOB Yy crpasax Npo aAMiHicTpa-
TUBHI NPaBONOpPYLUEHHS TaKOX He MICTUTb.

Ona Toro, wob 3po3yMiTM HeobXiAHICTb
BNPOBA[XKEHHA KacauiMmHOro npoBaaXeHHS
woAo nepernagy NocTaHOB Yy cripaBax npo
aAMiHICTPATMBHI NPaBOMOpPYLUEHHS CiA Cno-
YaTKy PO3KPUTU 3MICT LbOro MNpaBOBOro
IHCTUTYTY $K Yy 3arasbHOMY PO3YMiHHi, Tak
i PO3KPUTKU MOro PUCK, 3aBAaHHS, YYaCHUKIB,
NnopaAOK OCKapXXeHHS TOLLO.

Tak, nig «Kacaui€er» po3yMIETbLCA nepe-
rnag, cKacyBaHHS BMLLOK iHCTaAHUIEK cyao-

44

BOI yXBann, BUPOKY, WO He Habpanu 3aKoH-
HOI cunn [4 c. 527]. B eHuuknoneguyHin
IOPUANYHIN NiTepaTypi Niag Kacauiewo (nar.
cassatio «ckacyBaHHA») pO3yMI€TbCA OAHA
3 ¢dOpM OCKapXeHHsi BMWPOKIB, PpilleHb,
MOCTaHOB i yXBan CyAy nepLloi Ta anensuin-
HOI iHCTaHUii, Wwo Habpann 3aKOHHOI cuan
[5 c. 349]; dopma npouecyanbHOi peaniza-
uii NpaBa KacauiMHOro OCKap>XeHHS BUpO-
KiB i pilleHb CyAy nepLoi iHCTaHUil, Wo He
Habpanu 3akKoHHOI cunm [6 ¢. 59].

AOMIHICTpaTMBHO-AeNiKTHa npoLlecyasbHa
rany3b 3aKOHOAABCTBA HA CbOrOAHILUHIN
AeHb He MaE€ CTaAil KacauiMnHOro ocKapXXeHHs
CyAO0BMX piweHb. Ons Toro, wob po3kpuTu
CYyTb CTagii KacauiMHOro OCKap)XeHHs Cyao-
BUX pilleHb B aAMiHICTPATUBHO-AENIKTHOMY
npouecyanbHOMY 3aKOHOAABCTBI CNiJ BU3Ha-
ynTnUCca 3 Hambinbw HabnuxeHow A0 aaMi-
HICTPaTUBHO-AENIKTHOro  rnpouecyasibHoro
npasa rasayss3to Ta, Yepes npu3My Takoi ranyasi
npaea, crnpobyBaTu PO3KPUTKM CyTb TaKOro
OCKapXXeHHSA B aAMiHICTPATUBHO-AENiKTHOMY
npouecyasbHOMY 3aKOHOAaBCTBI.

Ha Hawy AyMKy ANna BW3HAYeHHS Han-
6inbWw HabnmxeHoI ranysi Nnpaea cnig 3acTto-
cyBaTu «KpuTtepii EHrensa», aki cdopMoBaHi
y npakTtuui €BponencbKoro cyay 3 npas
NIOANHN.

€BpPONENCbKMA Cya 3 nNpaB NOANHU HeO-
AHOPA30BO HaronowyBaB Ha TOMYy, WO
KOHBEHLIiNHI MOHATTS <«KpuUMiHanbHe 06BU-
HYBAUEHHSA», <«KpUMiHaNbHE npaBornopy-
LWEHHS» MalTb <«aBTOHOMHE 3HAYeHHS».
TobTo €Bponencbkuii cyn 3 npas JOAUHU
Lopa3y BiaANoBiAHO A0 cHOPMOBAHMX KpUTe-
piiB CAMOCTIMHO BW3HA4Ya€, YN HaANEXuUTb Te
abo iHWe AiSHHS 40 KpWUMiHANbHOrO npaso-
NMOPYLUEHHS, UM HE HaNexXuTb. Y MpakTui
€BPONENCbKOro Cyay 3 Npas NOANHU KpUTe-
piaMn, Ha NiACTaBi AKUX YCTAHOBJ/IHOETLCA, UM
Ma€ 3aCTOCOBYBATUCS KPUMiHaANbHUIN acnekT
ctaTtTi woctoi KoHBeHuii, €: 1) opuanyHa
KBanidikauia 4isHHA B HaLiOHaNIbHOMY 3aKo-
HoaaBcCTBi (TOBTO 3'ICyBaHHSA TOro, K KBa-
NiikyOTb AiSHHSA B HauioHanNbHOMY Mpas.i:
KpUMiHanbHe NpaBoOMoOpYLWeEHHS (3/104MH),
aAMiHICTpaTUBHE NpaBOMNOpPYLUEHHS, AMC-
uMniiHapHe Towo); 2) npupoga npasomno-
pyweHHs; 3) XapakTep i cyBopicTb (CTyniHb
TSXKKOCTi) MOKapaHHsA, Wo noro moxe 6yTtu
3aCToCoBaHO A0 0cobu [piweHHs y cnpasi
“Engel and others v. The Netherlands” Bia
8 uepBHs 1976 poky (3asBm N2N° 5100/71;



ICTOPMKO-MPABOBUIA YACOMMUC N2 1 (24), 2025

5101/71; 5102/71; 5354/72; 5370/72),
§82, § 83] (mani — «kputepii EHrens»). Mpwu
LbOMY NEpPLUNI KPUTEPIN € NNLLIE NOYATKOBUM
i He Ma€ BU3Ha4yabHOro 3Ha4YeHHs. BogHo4vac
APYrvin Ta TpeTin KpuTepii € BUPiWanbHUMMK
ANns 3'9CyBaHHSA TOro, Yn nNignagac AisHHA nig
«KpUMiHaNbHE NpPaBOMOpPYLUEHHA» B pO3Yy-
MiHHI KoHBeHUii. [ns 3acTocyBaHHS CTaTTi
wocToi KoHBeHUii B KpUMiHANbHIN AinsHUi
AOCTaTHbO, WO6 NpaBoONOpYLUEHHS 3@ CBOIM
XapaKTepoM BBaXasloCb «KpPUMiHaNbHUM»
3 nornsay KoHBeHUii abo wob 3a BUYMHEHE
npaBonopyLweHHsa Ao ocobu 6yno 3actoco-
BaHO MOKapaHHS, dKe 3a CBOIM XapaKTepoMm
i CTyrneHem CyBOpOCTi Hanexano B UisioMy A0
«KPUMIHANbHOI» AINAHKMW [pilleHHs y crpaBsi
“Lutz v. Germany” Big 25 cepnHsa 1987 poky
(3asBa N2 9912/82), § 55] [7].

OcCKinbKKW y Hac cknagu agMiHicTpaTMBHUX
npaeonopyleHb, AKi nigsigoMuyi cygam nig-
nagawTb Nig Aito Apyroro, Ta/abo TpeTboro
«KpuTepito EHrensa» BignoBiAHO MoOpsaAoK
po3rnsay Takux crnpaB Ma€e 6yt Habnu-
XEHUM [0 po3rnsay KpUMiHaNbHUX Chpas.
OTmxe Hambinbw HabnmxeHow npouecyanb-
HOIO rany33io nNpasa y AaHOMY BUNaaky byae
KpUMiHa/nbHe npouecyasbHe npaso.

BBa)kaeEMO, LLO pO3KPUTTH 3MICTY MOHATTSH
«KacaLliiHe NpoBaAXeHHA» caMe Yepes npu-
3My KpPWUMIiHaNbHOIO npoLuecyanbHOro npasa
HanbinbLwo Mipoto 6yae BignosigaTn MeTi
uiei cTaTTi.

[JyMKM HayKOBLiB 3 NpUBOAY BU3HAYEHHS
NOHATTA <«KacauiliHe MNPOBaAXEHHA» € pi3-
HUMMW.

Tak, B.I. MapuHiB 3a3Hayvae, Wo Kacauin-
HUA nepernsg KpuUMiHanbHOI CnpaBu € CTa-
OI€0 34IMCHEHHA nNpaBocyaas 3 nepesipku
BiANOBIAHOCTI Cy40BUX pilleHb HOpMaM MaTe-
pianbHOro i npouecyanbHOro npasa, To6TO
3 NepeBipKM PUANYHOI CTOPOHKU cnpaBu [8
c. 187].

A.B. MongaBaH BM3HAYa€ CTaAilo Kaca-
LiIMHOrO nNpoBaAXeHHS $K CTaAdilo KpuMi-
HaNbHOrO NpoLecy, B AKiA CyA BULWLOIo piBHSA
nepeBipsi€ 3a KacauinHMMK CcKapramu CyAoBi
pilleHHS anensuinHMX CyaiB i yxBanu anens-
LiNnHMX CyaiB, NOCTAHOB/EHI WOA0 LMX BUPO-
KiB, SKi Habpanu 3akoHHOI cunun [9 c. 259].

l0.I. Aszapos, C.0. 3aika BM3Ha4aloTb
KacauinHe npoBafXeHHS AK CTagito KpuMi-
HaNlbHOrO MNpouecy, B $Ki MepeBipsAETbCS
NPaBW/bHICTb 3aCTOCYBaHHA CyAaMu nepLuoi
Ta anensiuinHoi iHCTaHuii HOpM MaTepianb-
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HOro Ta npouecyasibHOro npasa i NpaBoBa
OuiHKa BCTaHOBNEHUX 06CTaBUH KpUMiHaNb-
Horo npasonopyweHHs [10 c. 357].

H.P. bobeuko CTBEpPAXYE, WO CyTb Kaca-
LiNHOrO NpoBaAXeHHS MOnsira€e y nepesi-
pui BMLLOK CyAOBOK iHCTaHUiew (Kacauin-
HMM CyAOM) Nuvwe 3 KpUAMYHOro nornaay
(3a ¢dopmor) piweHb anensiuinHoro cyay
Ta CyAy nepuwoi iHCTaHUuil 3 iHiuiaTMBW CTO-
PiH Y MexaxX 3asdB/IeHUX HUMU npouecyasb-
HUX BUMOT LUAXOM AOCNIAXEHHA MaTepianis
KPUMiHaNbHOro NpPoBaZXXeHHS 3 MOX/MBICTIO
CKaCyBaHHA TaKuX pilWleHb i Npu3HadYeHHSH
HOBOro cyaosoro posrnsay [11 c. 33].

Sk 3a3Ha4vae B.{A. Tauin, kacauinHe npo-
BaJ)KEHHS € BaX/IMBOIO CTAAi€0 B KPUMiHANb-
HOMY NpoBaAXeHHi, wo 3abe3sneyye npaso
0C0bM Ha OCKapXEHHS CyAOBOro pilleHHSs
CyAy nepuwoi iHCTaHuii nicns noro nepe-
rnsay B anensuinHoMy nopsiaky Ta BUPOKY
abo yxBanu anensuinHoro cyay woao umx
pilweHb [12].

OTxXe npoaHanizyBaBLUM AYMKU 3 NpUBOAY
TOro, WO cnig po3yMiTK Nig KacauinHum npo-
BAJ)XEHHAM Yy KPUMiHaNIbHOMY MpPOBaAXEeHHi
MOXHa 3pobuTn BNacHe BM3HAYeHHs cTagii
KacauinHOro npoBafXXeHHs B aaMiHicTpa-
TUBHO-AENIKTHOMY npouecyasibHOMY npoBa-
JXKEHHI.

KacauinHe npoBaaXeHHS Yy CYAOYMHCTBI

npo  aAMiHICTpaTMBHE  MNPaBOMNOPYLUEHHS
€ (haKynbTaTUBHOK CTadi€l0 NPOBaAXKEHHS
npo aAMiHICTpaTMBHE MNpPaBOMOPYLUEHHS,

B AKi NepeBipsETbCS NPaBUbHICTb 3aCTo-
CyBaHHS CyAaMu nepwoi Ta anensuinHoi
IHCTaHUiT HOpM MaTepianbHOro Ta AOTpU-
MaHHA HOPM npouecyasibHOro npasa, npa-
BW/IbHICTb NPaBOBOi OLiHKW 06CTaBWH cripasu
3a KacauinHMMKM cKapraMu CTOpiH Cnpasu.

CdopmMynioBaBLIN MNOHATTS KacauinHoro
NPOBaMXXEHHA Yy CYAOYMHCTBI Npo aAMiHi-
CTpaTUBHE NPaBOMNOpPYLUEHHS CNig BU3HAUNTU
OCHOBHi puCH, Ki MOBUHHI 6YTU NnpuTaMaHHi
TaKin cTagii npoBaaXxeHHs. [4ns uboro 3HOBY
3BEPHEMOCH [0 BM3Ha4YeHb pUC Ta 3aBAaHb
KacauinHOro NpoBafXeHHs, sKi NpuTaMaHHi
KpUMiHanbHOMY MpouecyanbHOMY npaBy $K
Hanbinbw HabnmxeHoi ranysi npasa.

B.I. MapuHiB 4O OCHOBHMX pUC Kacauin-
HOro neperngaay CyLoBux pilleHb BiAHOCUTb:
1) cBoboga oCKapXXeHHS-KOXHWUI Cy6’eKT,
AKOMY 3a 3aKOHOM HaJaHO MpaBO MOAAHHSA
KacaUuiMHOI cKapru, MoXe CKOpUCTaTUCS UUM
npasoM; 2) cneumdiyHicTb NpeaMeTa ockap-
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XEHHS- OCKapXeHHK MiAnaratTb pilleHHS
CyaiB nepLoi iHCTaHuii nicna X nepernagy
CYAOM anensiuinHoi iHCTaHuii Ta piweHHs
CyAiB anenauinHoi iHCTaHUii, €Ki nocTa-
HOBJIEHI HMMW 3@ pe3yfnbTaTamMu po3rnagy
anensauinHUX cKkapr Ha pilleHHs cyay nep-
WOi iHCTaHuii (TobTO CynoBi pilleHHSs, SKi
Habynn 3akoHHOiI cunun); 3) Aia npasuna
npo HeaonycTUMICTb MOripweHHs rnpaBo-
BOro CTaHOBMLLA BUMpPABAAHOro Ta 3acyaxe-
HOro; 4) peBi3ilHi Hayana nepesipkn cyaom
KacauilHOI [HCTaHUii KpWMiHanbHOro mnpo-
Ba[XKEHHS, AKi nonarawTb Yy TOMY, WO CyA
KacauiMHOoI iHCTaHUii nepeBipsi€e npaBuib-
HICTb 3aCTOCYBaHHA CyJaMu nepuwoi Ta ane-
NAUIAHOI IHCTAHUIM HOPM MaTepianbHOro uu
npouecyanbHOro npaea, a TakoXx ob6rpyHTo-
BaHICTb iX NpaBOBOi OUiHKM 06CTaBMH nuLe
y Mexax KacauilHoi ckapru. Pa3oMm 3 TuMm
AKWO 3a40BOJIEHHS CKapru pJa€ niacrasu
ANS NPUMAHATTS pilleHHS Ha KOPUCTb iHLIKNX
3acyaXeHuX, Big SKUX He HaAinwnu ckapru,
CyA KacauinlHoI iHCTaHUii 3060B'a3aHnin Npu-
MHATM Take piweHHs; 5) 3a pesynbTaTamu
po3rnsay KacauilHoI ckapru cya KacauinHoi
iHCT@HUiT MOXe MOCTaHOBUTW JinLWeE OAHE i3
YOTUPbLOX pilleHb, nepeabayeHnx cT. 436
KMK.

[o 3aBgaHb KacauinHOro npoBaAXeHHS
BigHOCATbCA: 1) 3abe3neyeHHs peanisa-
Lii NpaBa KOXHOroO Ha cnpaBeanvBUN CYyA4;
2) nepesipKa 3aKOHHOCTI 1 06r'pyHTOBAHOCTI
CYAOBMX pilleHb nepwoi 4u anensuinHoi
IHCTaHUIT, SKi OCKapXylTbCsi; 3) BuMMpaBs-
NIeHHS TMOMW/IOK, AOMyLWeHUX npu 3acTo-
CYBaHHi HOpPM MaTepiasbHOro 4u rnpouecy-
aNbHOro npaea, SKWo Taki Mmanun micue, 6e3
noripwWeHHs npaBoOBOro CTaHOBMULIA 3acy-
[XeHoro (BunpasaaHoro); 4) HeaonyLweHHS
BUKOHAHHS HE3aKOHHWUX i HEeObrpyHTOBaHMX
CyAOBMX pilleHb 3 METOK AOTPUMAHHSA Mpas
i 3aKOHHMX iHTepeciB 3acyaXeHoro (Bunpas-
[AHOro), noTepninoro, UMBINBLHOMO MNO3u-
Baya i UMBINBHOrO BigNOBiAaYa, a TaKoOX
nybniyHnx iHTepeciB; 5) 3A4INCHEHHA npo-
LecyasnbHOro KOHTPOJIO 3a AiSNIbHICTIO CyaiB
nepwoi Ta anenauinHoi iHcTaHuin; 6) dop-
MyBaHHS CyAOBOI MNpakTuku Ans 3abesne-
YEeHHS OAHaKOBOro 3acCTOCYBAHHA 3aKOHY
[13 c. 606-607].

H.. Fabnen Bwuainde Taki pucu 34in-
CHEHHS KacauiiHOro npoBag)XeHHs: 1) cBo-
604a OCKapXeHHS- KOXHUIA Cy6’eKT, sKOMY
Haf4aHO NpaBO MOAAHHS KacauilHOi ckapru
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MOX€e CKOpUCTaTUCS UUM rnpasoM; 2) cre-
UM@IYHICTb NpeaMeTa OCKapXeHHs; 3) cne-
uMdiYHUM NOpSIAOK nNepeBipKM 3aKOHHOCTI
Ta 06r'pyHTOBAHOCTI CyZ10BOrO pillEHHS, AKMI
30INCHIOETBCA 6€e3 npoBeAeHHS CyAoBOro
cnigctea; 4) apis npasuna nNpo HeaonyCcTu-
MiCTb NOBOPOTY A0 ripworo NpoTaroM ycboro
nepernsay cnpasu B KacauiiHOMY Nopsaaky;
5) peBi3iHi Hayana nepeBipkn CyaoM
KacauinHOoi iHCTaHuii cnpaBu, €Ki nonsra-
I0Tb B TOMY, WO KacauiHWI cyn nepesipsie
3aKOHHICTb Ta O06r'pyHTOBaHICTb CyA0BOro
pilLEHHS 3@ HasABHMMW B Crpasi Ta AoAaT-
KOBO MOAAHMMW MaTepianamun B Til YaCTUHI,
B SIKi BOHO 6yNno ockapxeHe; 6) MOXINBICTb
3[iIMCHEHHS NMMCbMOBOrO KacauinHOro ockap-
XEHHS.

KacauinHe NnpoBaAXeHHs BUKOHYE
Taki 3aBAaHHSA: 1) nepeBipka 3aKOHHOCTI
Ta 06rpyHTOBAHOCTI CyAOBWUX pilleHb, KO0
AKMX BWU3HAYEHO 3aKOHOM; 2) BUSBJIEHHS
Ta BUMpaB/IeHHSA NOpYLUEeHb 3aKOHY, gonyLue-
HUX Ha nonepegHixX CTajidx KpuMiHanbHOro
cyaoumHcTBa; 3) 3abe3neyeHHs 04HAKOBOrO
3aCTOCyBaHHA 3aKOHOAABCTBa CyAaMn YKpa-
THW YCiX JTAaHOK, CNpsIMyBaHHSA CyAO0BOI Npak-
TUKW B €EAMHE pyCno; 4) HefonyLWweHHs BUKO-
HaHHS HE3aKOHHOro Ta HeobrpyHTOBaHOro
CYAO0BOr0O pilleHHS N0 KPUMiHaNbHIN cnpas.i
Ta 3abe3neyeHHs MOBOPOTY BWKOHAHHS;
5) nonepeaXXeHHS MOXNMBUX CyAOBO-CHiA-
YMX MOMUSIOK Ta MOpyLeHb 3aKOHY B Mau-
6yTHbOMY [14 c. 419-420].

0.1. Azapos, C.0O. 3aika 3a3Ha4yaloTb, WO
nig 4Yac CBOro pO3BWUTKY KacauinHe nposa-
[OKEHHA Habyno puUC «3MilaHoi» i «4ncToi»
Kacauir.

O3Haku «3MilaHoi» Kacauii: 1) peBi3inHumn
XapakTep MpoBaAXXEHHA-NEpPEBIPSATb YCHO
KpUMiHanbHy cnpasy; 2) CyA BHUKAE B CyTb
cnpasun; 3) MOXAMBICTb 3MiHM pilleHHs 6e3
NOBEPHEHHS CMpaBn A0 CyAY HMXYOro piBHS.

Ona «uuctoi» opMm Kacauii nputaMaH-
HUMW € Taki 03HaKK: 1) cnpaBy nepernsaa-
IOTb /NLLE 3@ NPOXaHHAM CTOPiH; 2) cya Kaca-
LiMHOI iHCTAHUIT He BHMKAE B CyTb CMpasMu,
a po3rnggac i nuwe 3 norasay 3acrtocy-
BaHHA 3aKoHY i hopm npouecy; 3) cya Kaca-
LiMHOT [HCTaHUii CBOIM pilleHHSM BW3HAE
NOpPYLUEHHSA 3aKOHY, BHACMIAOK 4YOro ckKaco-
BYE PilLEHHS CYAY HWUXYOro piBHs, abo KOH-
CTaTYE BiACYTHICTb NOpPYLWEHb 3aKOHY Ta BiA-
XWUNSE KacauilHy ckapry; 4) MOXUBICTb
NOBEPHEHHS CrpaBn 40 CyAY HUXYOro piBHS.
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B YkpaiHi icHye «uucTta» ¢dopma Kacauii,
LLIO MaE€ BCi 3a3HayeHi BuLe 03HaKK. BiTums-
HAHUWA HCTUTYT KacauiMHOro NpoBaAXeHHS
BiANoOBiAaE @dpaHUYy3bKOMY B YacTUHI Tak
3BaHOI «Kacauii B iHTepecax CTOpiH» Ta Ma€
6inbl K CTOPiYHY icTOpItO.

3HayeHHs CTagdii KacauinHoro nposa-
[)KEHHS NONArae B TOMy, WO BOHa €: 1) rapaH-
TiE0 BiA HE3aKOHHOro i HeobrpyHTOBaHOro
3acyaXeHHs nigcyaHoro abo, HaBnakwu, BiA
YHUKHEHHS noKapaHHs ocobaMmu, sKi BYK-
HWUAW 3N104YMHK; 2) US CTadis € MexaHi3MoM
Ta rapaHTieto 3abe3nedyeHHs nNpasB i 3aKOH-
HUX [HTEepecCiB He Tilbku 06BMHYBAYEHOro
(mipcynHoro), a m noTepninoro, UMBINbHOIO
no3mBaya Ta iHWWX YYaACHUKIB KpUMiHaNb-
HOro npoBaAXeHHs; 3) KacauilHe nposa-
[XXeHHS € HOPMOKO CyJ0BOIr0 KOHTPOIO CyAay
BULLOMO PiBHA 3a AiANbHICTIO CYyAiB HUXYOro
piBHA, N crnpus€e GOpMyBaHHIO OAHAKOBOro
3aCTOCyBaHHSA HWMW 3aKOHIB Ha BCiN Tepu-
Topii YKpaiHn; 4) paHa ctagis 3abesneuye
(popMyBaHHA E€AMHOI CyAOBOI NONITUKKU, WO
CNPUAE NiIABULLEHHIO AKOCTI 9K A0CYAOBOro
NpoBaAXeHHs, TakK i CyanoBOro posrnagy
KpUMiHaNbHMUX NpoBaAXeHb; 5) CTBOPIOE
yMoBM TOMY, Wo6 He 6yno 3BepHEHO A0
BUKOHAHHS HE3aKOHHi Ta HeobrpyHTOBaHi
pillEHHS anensuiiHUX CcyaiB i MPUNUHEHO
BUKOHAHHS HE3aKOHHWUX i HEeObr'pyHTOBAHMUX
pilLleHb CcyaiB NepLloi iHCTaHuii; 6) cnpusie
BUMPABNIEHHIO TMOMUJIOK, SAKUX NPUNYCTU-
NCS MicueBi Cyan Ta cyau ApYroi iHCTaHuil
[10 c. 357-358].

3’cyBaBlWIM AYMKW AESAKUX BYEHWUX-Mpa-
BO3HaBUIB Yy raaysi KpMMiHanbHOro npowecy-
a/IbHOrO npaBa MOXHa OKPEeC/IUTU MOXJ/IUBI
pUCK KacauiMHOro npoBaZAXeHHs nig 4ac
NpoBafXeHHsA Yy crpasax Mpo agMiHicTpa-
TUBHE MNpaBOMNOpYLUEHHSA. A TakoX chopmy-
BaTW 3aBAAHHS KacauiNnHOro NpoBaAXeHHS
y cnpaBax nNpo agMiHiCTpaTuBHE npaBonopy-
LIEHHS.

Ha Hawy AyMKY 00 TaKux puc MOXHa Big-
HecTn: 1) cBoboda OCKapXeHHS-KOXHUN
Cy6’eKT, KM HapineHuin npaBoM MNOAAHHS
KacaluinHOI CKaprm Moxe CKOpUCTaTUCSa LUM
npaBoMm; 2) crneunmdidyHicTb NpeaMeTa ockap-
XEHHSA- OCKapXeHHK nianaratTb CyAOBi
pilleHHA cyAiB nepwoi iHCTaHuii nicnga ix
nepernsgay CyaoM  anensuinHol  iHCTaH-
Lii Ta cynosi pilWeHHA cydiB anensuinHoi
IHCTaHUil, AKi yxBaneHi HUMU 3a pe3yib-
TaTaMu po3rnagy anensuinHMx CckKapr Ha
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Cy[oBi pilleHHa cyay nepwoi iHCTaHLUii,
TO6TO CyaoBi pilleHHs, aKi Habynn 3aKOHHOI
cvnn; 3) HeaonyCTUMICTb NOTipWeHHs npa-
BOBOIMO CTaHoBMLA ocobu, ska byna nputar-
HyTa A0 aAMiHICTpaTUBHOI BiANOBIAANbHOCTI
abo npuTaryBanaca A0 aAMIHICTPATUBHOI
BiANoBiganbHOCTI (Y BUNaaKy 3acTOCyBaHHS
3axoA4iB  BMJMBY UM 3aKpPUTTS Cnpasu);
4) peBi3ifHi Hayana nepesBipkn CyaoM Kaca-
LiMHOI iHCTaHUIii npoBaAXeHHS Npo aAMiHi-
CTpaTUBHE NpaBoMNoOpYLEeHHS, AKi NonaraTb
y TOMYy, WO Cy[ KacauihHoi iHCTaHUii nepe-
BipSIE MPaBWJbHICTb 3aCTOCYBaHHA CyAaMu
nepwoi Ta anensuinHoi iHCTaHUin HopM
MaTepianbHOro 4YM MpouecyasbHOro rnpasa,
a TakoX 06r'pyHTOBAHICTb iX MPaBOBOI OLiHKM
06CTaBMH NuLe y Mexax KacauilnHoi ckapru.
MNpoTe MOXIMBICTb CyAy KacauilHOI iHCTaH-
LT BUATM 3@ MeXi KacauilHuxX BMMOr, SKLLO
UMM He MOoripwyeTbCs CTaHOBMULLE 0cobu, ska
6yna npuTarHyta A0 aAMiHICTpaTUBHOI BiA-
noBiganbHOCTI abo npuTaryeanacs 40 aaMi-
HiCTpaTUBHOI BignosiganbHoOCTi (y BUNaAKy
3aCTOCYyBaHHS 3axo0AiB BMAMBY YW 3aKPUTTS
cnpasn); 5) 3a pesynbTaTtamMm po3rnsagy
KacauiHOI cKaprn cya KacauilHOi iHCTaH-
Uil MOXe MOCTaHOBWUTU NIUWe OAHE i3 4YOoTu-
pbOX piWeHb (3anuMWuUTU CyaoBe PpilleHHS
6e3 3MiHM, a kKacauiinHy ckapry - 6e3 3ago-
BOJIEHHS; CKacyBaTu CyAOBeE pilleHHs i npu-
3HAUYUTU HOBUW PO3rNs4 y CyAdi neplioi yum
anensuinHoi iHCTaHUIl; cKacyBaTu cyaoBse
pilLEHHS | 3aKpUTWU CnpaBy; 3MiHUTU CyaoBe
pilleHHSs); 6) MOXNMBICTb 34INCHEHHSA MUCb-
MOBOr0O KacalilMHOro OCKapXeHHS.

[0 3aBaaHb KacauiiHOro npoBaAXXeHHS
y cnpasax nNpo aAMiHiCTpaTUBHE MpaBono-
pYLeHHS MOXHa BigHecTu: 1) 3abe3neyeHHs
peanisauii npaBa KOXHOi ocobu Ha cnpa-
BEeAMBUIMA CyA; 2) nepeBipka 3aKOHHOCTI
N 06rpyHTOBAHOCTI CyAOBMX Ppill€Hb HWX-
YMX CyAOBWMX IHCTaHUiM; 3) BMNpaBAEHHSA
NMOMUNOK, AOMNYLWEHUX TMpPU 3aCTOCYBAHHI
HOpPM MaTepiasibHOro 4u npouecyanbHOro
npaea, ki 6ynu gonyweHi cygamu nepLioi
Ta/abo anensuinHoi iHCTaHUii, 6e3 norip-
LUEHHS npaBoro craHoBuwa ocobun, ska
6yna npuTarHyTa A0 aAMiHICTpaTUBHOI Big-
nosiganbHOCTI abo npuTaryeanacs 40 agMi-
HiCTpaTUBHOI BianosiganbHOCTI (y BMNaAKy
3aCTOCYBaHHS 3ax0AiB BMJMBY YW 3aKPUTTH
cnpasun); 4) HeaoONYLWeEHHS BUKOHAHHS He3a-
KOHHWX i HeOBbr'pyHTOBaHMX CYAOBUX pilleHb
3 MEeTow [AOTPUMaHHA npaB | 3aKOHHUX
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iHTepeciB ocobu, ska byna nputarHyta Ao
aAMiHiCTpaTMBHOI BianosiganbHOCTI abo npu-
Tarysasiaca [0 aAMiHICTpaTUBHOI BiAgMoBi-
AanbHOCTI (Y BUNaAKy 3aCTOCYBaHHS 3axX04iB
BMAMBY YM 3aKpUTTS Cnpasu), NOTepninoro;
5) 3miicHeHHs npouecyanbHOro KOHTPOSIHO
3a AiSNbHICTIO CyAiB nepLoi Ta anensuinHoi
iHCTaHUin; 6) 3abe3neyeHHs €AHOCTI CyAo-
BOI MPaKTUKN 3 METOK OAHAKOBOI0 3acCToCy-
BAHHS 3aKOHY.

Tenep cnpobyemMo nepentn A0 BU3HA-
YyeHHs 0cCib, AKi, Ha Hawy AyMKYy, manun 6
npaBo NOAAHHS KacauinHOi ckapru.

Hapasi npaBoM anensuinHoro ockap-
XX€HHS MOCTaHOBM Yy Cnpasi Npo aAMiHiCTpa-
TUBHE NpaBONOpYLWEeHHA HaAifeHi 3rigHo
yactTuHm apyroi crtatTi 294 KYnAll ocoba,
AKY MPUTArHYTO A0 aAMiHICTpaTUBHOI BiA-
noBiganbHOCTI, i 3aKOHHWW NpeACTaBHUK,
3aXUCHWUK, NOTepninnM, Noro npeacrtaBHUK,
a TakoX NpOKypop Yy BuMnagkax, nepeabave-
HMX YACTMHOK N'ATOK CTATTi 7 Ta YACTMHOI
nepwoto ctatTi 287 uyboro Koaekcy.

TakoX 3rigHO 4YacTuHWM n’aToi craTTi 529
MuUTHOro kKogekcy YKpaiHM noctaHoBa Cydy
(cypai) y cnpasi npo NOpyWeHHS MUTHUX
npasun Moxe 6yTn ockapxeHa ocoboto, cTo-
COBHO $IKOi BOHa BMHeceHa, NpeACTaBHUKOM
Takoi 0cobn abo MUTHMM OpraHoOM, SIKUN 34iN-
CHIOBaB MpOBaAXEHHS Yy Ui cnpasi. Mops-
[OK OCKapXeHHs nocTaHoBu cyay (cyaadi)
y Cnpasi Npo MOpPYyLWeHHS MUTHUX npasun
BU3Ha4aeTbCa KoaekcoMm YKpaiHu npo agMmi-
HICTPaTUBHI MpPaBOMOpPYLIEHHA Ta iHWWMHK
3aKoHaMu YKpaiHu.

3a3HayeHnn nepenik oci6, Ha Hawy AyMKY,
MOBHOK MIpOK BiAMOBIAAE KOJY Y4YaCHMUKIB
Cnpasu nNpo aAaMiHiCTpaTMBHE nMpaBonopy-
LWeHHS npas, cBo60A4 UM 3aKOHHUX iHTEpecCiB
SIKWX CTOCYETbCS CyAOBe pilleHHs Yy crpasi
Npo agMiHiCTpaTUBHE NPaBOMOpPYLUEHHS.

Omxe pouinbHMM 6yno 6 nepenbavaTu
NpaBo KacauiMHOro OCKapXeHHS CyaoBUX
pilleHb Yy cnpaeax nNpo aAMiHiCTpaTuBHE
NpaBoOMOpPYLEHHA 3a TakuMuM ocobamu:
1) ocoba, SKy NpUTArHYTO A0 aAMiHicTpa-
TUBHOI  BIiAMOBIAANbHOCTI; 2) 3aKOHHMUW
npeacTaBHMK, 3aXUCHUK 0Cobn, aKy NpuTar-
HYTO 40 aAMiHiICTpaTUBHOI BiANOBIAANbLHOCTI;
3) noTepninuin, noro NpeacTtaBHUK; 4) npo-
Kypop Yy Bunagkax, nepeabayeHmx 3aKOHOM;
5) ocoba, CTOCOBHO $IKOi BMHECeHa nocTa-
HoBa cyay (CcyAadi) y cnpasi Npo NOpyLUEHHS
MUTHWUX MpaBwua, NpeacTaBHUK Takoi ocobu
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ab0 MUTHUI opraH, KN 34iNCHIOBAB NpoBa-
IXEeHHS y Ui cnpasi (y cnpaBax npo nopy-
LWWEHHS MUTHUX Npasun).

TakuM 4MHOM, nNpoaHanisyBasBWKN 3MICT
Takoro iHCTUTYTY nMpouecyanbHOro npasa
K KacauiiHe NpoBaAXeHHS y crnpasBax npo
aAMiHICTpaTMBHE NpPaBOMNOPYLUEHHSA, WMOro
OCHOBHi puUCK Ta efNeMeHTM MU MOXEeMO i3
BMNEBHEHICTIO CKa3aTu Npo HeobXiAHICTb Moro
BNPOBaAXeHHSA Yy JAitoye aAMiHiCTpaTUBHO-
npouecyasbHe AeniKTHe 3aKOHOA4aBCTBO.

MNpo HeobXxiaHICTb BNpOBaAXeHHS cTaaii
KacauiHOro oCKap>XeHHs cBig4yaTb i KOHCTU-
TYUinHi ckaprn rpoMaasiH Ao KoHCTUTyuin-
Horo Cyay YKpaiHu wono BignosigHocCTi KoH-
CTUTYUiT YKpaiHM NpUNnCy 4acTUHU [EeCATOi
cTatTi 294 KYnATI.

LiikaBuM € BignosigHe piwleHHa KOHCTUTY-
uimHoro Cyay YKpaiHu, sike CTOCYETbCS came
npobnemaTuku, fKa € NpeaMeToM HaLloro
AOCTIIKEHHS.

Tak, y PiweHHi KoHcTtuTyuinHoro Cyay
YKpaiHu y cnpaBi 3@ KOHCTUTYLiNHUMUK CKap-
ramum KpemeHuyubkoro AHaTonia Mwuxam-
noenya Ta [llaBnuka Bnaaucnasa Bonoau-
MUPOBMYA LWOAO BiAMOBIAHOCTI KOHCTUTYUIT
YKpaiHn (KOHCTUTYLINHOCTI) npunnucy 4ac-
TUHW pecaTtoi cTaTTi 294 Koaekcy YkpaiHu
npo aAMiHICTpaTUBHI NpaBoMoOpyLEeHHS BiA
21 nunHsa 2024 poky N2 5-p(I1)/2021 3a3Ha-
yeHo: «2.3. KoHctutyuinHnm Cya Ykpa-
iHW 3ayBaxwuB, WO, ,xo4a obcsar poscyay
3aKOHOAaBLUSA TMpU BCTAHOBJIEHHI CUCTEMU
CYAOYCTpOK, Mpouefypu OCKapXXeHHs, nig-
CTaB ANa CKacyBaHHA abo 3MiHM CyaoBuMX
pilleHb CyAaMW BULWMX IHCTAHLUiN, MOBHO-
BaXeHb CyAiB BULIMX IHCTaHUIN € LWKpo-
KWUM, 3aKOHO4aBeUb TMOBWHEH, 3A4iMCHI0-
oYM BIiANOBIAHE perynoBaHHSA, BUXOAUTU
3 KOHCTUTYUIMHUX MPUHUMMIB | UiHHOCTEN
Ta BiANOBIAHMX MiXHapoAHUX 3060B’A3aHb
Ykpainn" (apyre peyeHHs ab3auy
n'aToro MiANYHKTY 3.2 MNyHKTY 3 MOTUBY-
BaNbHOI YacCTUHUM PiweHHs KoOHCTUTYyUiNHOIO
Cyay Ykpainn (Opyrun ceHart) Bia 17 yepBHS
2020 poky N¢ 4-p(11)/2020).

Tak, y NyHKTi 5 cTtaTTi 14 MiXkHapoaHoOro
NakTy Mpo rpoMaASAHCHLKI i MONITUYHI NpaBa
1966 poky (mani - MNakT), NyHKTI 1 cTaTTi 2
MpoTtokony N2 7 oo KoHBeHUii naeTbCcs npo
NpaBo KOXHOro, KOro 3acyaxeHo 3a 6yab-
AKWUWA 3/104MH, KO0 Cya BW3HAB BWHHUM
Y CKOEHHiI KpUMiHa/IbHOrO NMPaBoOMNoOpYyLUEHHS,
Ha nepernag cyaoM BMLLOT iHCTaHUiT 3acy-
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OXXEeHHS N BUPOKY, (PaKTy BM3HAHHSA WOro
BWUHHMM ab0 BUHECEHOro NOMYy BUPOKY.

KomiTteT Opranizauii O6’egHaHnX
Hauim i3 npaB nwoauHW,  BUTNyMa-
UMBLIKM NYHKT 5 ctaTTi 14 MNakTy, 3a3Ha4nB:
«KoxeH, KOro 3acyaxeHo 3a 6yab-akui
3/I0MMH, Ma€ NpaBo Ha Te, Wob 3acyaKeHHS
noro Ta BMPOK LWoA0 Hboro 6yno neperns-
HYTO CyAOM BWLWOI iHCTAHUiT BiANOBIAHO A0
npuvnucie npaea. <...>

MopibHoto po no3uuii Komitety OpraHi-
3auii O6’egHaHMx Haui i3 npaB NANHK
B UbOMY nMWUTaHHI € no3uuia €Bponen-
CbKOro Ccyay 3 npas JOAMHWU, SKUA Npu
TNyMadeHHi nyHkTy 1 cratti 6 KoHBeH-
Uil Tak camMo BBaxae€, Wo ,KoHBeHUia <...>
He 3Mywye [oroBipHi CTOpOHWM BCTaHOB-
noBaTM cyam anensiyinHoi abo KacauinHoi
iHCTaHuii. TlMpoTe Big [epxaBu, 49Ka Taki
CyAn BCTAHOBJIOE, BUMAraeTbcs, Wob oco-
6am, 4aKi nNpuTAryloTbCa A0 Bignosiganb-
HOCTi [persons amenable to the law], 6yno
3abe3neyeHo MOXMBICTb KOPUCTYyBaTUCS
B UMX CyAaxX 3acafHMYMMUM rapaHTigMu, Lo
iXx Hapgae cTtaTtTa 6 [KoHBeHUii]" [pileHHs
y cnpasi ,Delcourt v. Belgium" Big 17 ciuHg
1970 poky (3asBa N2 2689/65), § 25]. o
TakuMX rapaHTii EBpONENCbKUI Cya i3 npas
NOAVMHW  BiAHOCUTbL TakKoX ,3abe3neyeHHs
edeKkTMBHOro Aoctyny" Ao cydis anensuin-
Hoi abo KacauiMHOT iHCTaHUii B pa3i HABHOCTI
Takux cyais [piweHHs y cnpasi ,Hoffmann v.
Germany" Bia 11 »xoBTHS 2001 poky (3asBa
Ne 34045/96), § 65]. MNMpu ubomy EBponen-
CbKWI CyA i3 npaB MOANHM He 3anepedye
TOro, WO npaBO Ha nepernag y KpuMiHanb-
HMX CnpaBax i NpaBO Ha AOCTYn 4O cydy He
€ abCconoTHMMKN 1 MOXYTb nignsratn obme-
XEHHI0.

Ha niacrasi 3a3HadyeHoro KoOHCTUTYUiR-
HU Cya YKpaiHM AOXOAUTb BUCHOBKY, LWO
3 ypaxXyBaHHSM MiXXHapoaHuX akTiB (KoHBeH-
uii Ta MakTy), 9Ki € YaCTUHOK HaUiOHaNbHOro
3aKOHOAaBCTBA, a OTXe, 060B'A3KOBMMU A0
BUKOHAHHS, Ta MPaKTUKK X 3aCTOCyBaHHSA
3aCHyYBaHHS KacauiiHMX CyaiB Ta BCTAHOB-
NIeHHa B HauioHanbHOMY npasi nNpaBa Ha
KacauilHe OCKapXeHHs pilleHHs Ccyay He
BU3HaOTbCA 060B'A3KOBUMU. BUpilLEHHS unx
NUTaHb HaneXxwuTb A0 CPepu BHYTPILWHLOIO
peryfitoBaHHA KOXHOI AepXaBu, fKa Mae
npaBo Le YHOPMYBaTW Ha BMIACHWA PO3CYA,
Kepyl4uncb AOKTPUHOK ,NpocTopy obaymy-
BaHHA" [@ margin of appreciation].
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2.4. BepxoBHa Papga YkpaiHu, peanisy-
YN NPUNUCK MYHKTY 14 4acTUHW nepioi
CTaTTi 92, NyHKTY 8 yacTuHM gpyroicrtaTtTi 129
KOHCTUTYUIT YKpaiHu B YacTUHI 3abe3neyeHHs
Y BM3HA4YeHMX 3aKOHOM BMNagKax rnpasa Ha
KacaluinHe OCKapXXeHHS CyAOBOro pilleHHs,
3anpoBajnia HOpMATUBHE peryatoBaHHSA, 3a
AKMM NOCTaHOBA anensuinHoro cyay y cnpa-
BaxX MNpO aAMiHICTpaTUBHI MpPaBOMOpYLUEHHS
Habupa€e 3aKOHHOI CUNAM HeramHo nicng i
BWHECEHHSl, € OCTATOYHOK I OCKapXEHHI
He niansra€e (4acTuHa pecaTta crTatTi 294
Koaekcy).

KomiTeT MiHicTpiB Paan €sponun
13 nwoToro 1991 poky yxBanue PekomeHpaa-
uito N2 R(91)1 pepxaBaM-uyneHaM CTOCOBHO
aAMIHICTPAaTUBHUX CaHKLUil, SIKOK BU3HAYEHO
BiCIM MpuHUMNIB, WO X CNig 3acToCOBYBATU
00 aAMIiHICTpaTMBHUX aKTiB, Ha NiaCTaBi AKMUX
HakMaZalTbCA  AAMIHICTPATMBHI  CaHKLUIl.
MpuHUKMN 8 uiei pekoMeHaauil BU3HAYaE, WO
»AOMIHICTPATUBHUI aKT NpPO 3aCTOCYyBaHHS
CaHKLUii niansrae woHarMeHLwe nepesipui Ha
3aKOHHICTb Nepes He3anexHuM i Heynepea-
YX€HWM CyA0M, CTBOPEHMM Ha NiAcTaBsi Nnpunun-
ciB npasa [by law]". 3a3HaueHa pekoMeHAa-
Ui MICTUTb TaKOX MOSACHIOBA/IbHY 3arnucky,
Yy SKiA PO3'ICHIOETbCS KOXEeH i3 BOCbMM
NPUHLUKMMIB i WOAO0 NPUHUMMY 8 MOSICHEHO,
wo KowmiteT MiHicTpiB Pagu €sponu po3rns-
A€ Le nNpaBwuo [nepesipka Ha 3aKOHHICTb]
AK MiHIManbHY HOpPMY, BBa)alu4u, LLO PpO3BU-
TOK €BPOMENCHKOI PUANYHOI AYMKN Hapasi
He A03BOSISE NOMY BCTAHOBWUTM ambiuilHiwe
npaBuno; Take npasBuao Morno 6 nepea-
6ayaTn He NuWe KOHTPONb 3@ 3aKOHHICTIO,
a " nepesipKy CyTi cnpaswu.

2.5. Y cyposux cnpasax cyb6’ekTiB npasa
Ha KOHCTUTYUIMHY CKapry aAMiHiCTpaTUBHUM
aKTOM, SIKUM HaKaAeHO aAMiHICTpaTUBHI
CaHKLUil, € nocTaHoBa cyaai cyay nepuoi
iHCTaHUii.

Y Kopekci BCTaHOBNEHO anensuinHum
nepernsg, y pasi OCKap>XeHHs, NOCTaHOBMU
CyAdi y cripaBax npo agMiHiCTpaTuBHe rnpa-
BOMOPYLIEHHSA, B paMKax 4Oro MOXJ/IMBUM
€ K pO3rNa4 CyTi Crpasu, Tak i BUNpaBieHHS
OOMYyLWeEeHNX CyaoM HMXYOT iHCTaHUil npo-
uecyanbHUX NOMUIOK, TO6TO 3abe3neyveHHs
nepesBipkn €K 3aKOHHOCTI 3acTOCyBaHHS
AAMIHICTPATUBHUX CaHKUiN (CTArHeHb), Tak

i cyTi cnpaswu.
Omxe, 3akoHoAaBelb, YHOPMOBYOYMN
B craTTi 294 KoaeKkcy nMUTaHHA iHCTaH-
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uinHoro nepernsgy/ockapXeHHs  nocra-
HOBW cCyaai y cnpaBax Npo aAMiHicTpa-
TUBHI NpaBOMNopYyLUEHHS, Kepyrumncb

npunucamm nNyHKTY 14 4yacTuHM nepLioi
CTaTTi 92, NYHKTY 8 YacTuHM Apyroi ctaTTi 129
KoHcTuTyUii YkpaiHM Ta cBoboaoto po3cyay
B paMKax ,WWUpoOKOro mnpocropy ob6aymy-
BaHHS", 3abe3neunB NpaBo Ha anensuinHnmn
nepernsa cnpas Npo agMiHICTpaTUBHI NpaBo-
NOpYyLUEHHS, NPOTEe HEe BCTAHOBMB MNpaBa Ha
KacaluiiHe OCKapXeHHs CyAoBOro pilleHHSs
B UMX cnpasax» [7].

Tak, KoHcTuTyuinHmn Cya YKkpaiHn y CBO-
€EMY pilleHHi BMCYHYB ABa OCHOBHWUX apry-
MEHTU 3a «36epexeHHs» iCHYHUYOI iHCTaH-
LWiMHOCTI y cnpaBax nNpo aAMiHiCTpaTUBHE
npaBonopylweHHs, a came: 1) «[lpocTip
obayMmyBaHHA», TO6TO iHWMMKM CnoBamu
KOXHa AepXaBa CaMOCTIMHO MOXe Bupilly-
BaTWU 4M BMpPOBaAXyBaTU N IHCTUTYT Kaca-
LuinHoro nepernsay CyaoBuX pilleHb y cripa-
BaX Npo aAMiHICTpaTUBHE NPaBONOpYLUEHHS;
2) «AOMIHICTPaTUBHUI aKT NPO 3aCTOCYBaHHS
CaHKLUii nignarae woHanMeHLwwe nepesipui Ha
3aKOHHICTb nepej He3anexHUM i Heynepea-
XEHMUM Cy4OM, CTBOPEHWM Ha niacrasi npwu-
nuciB npasa», T06To agMiHICTpAaTUBHUIA aKT,
00 SIKOFrO KOHCTUTYUIMHWIA cyn YKpaiHu Bia-
HiC nocTaHoBy cyaai (Cyay) nepwoi iHCTaHUil
y crpasi Npo aAMiHiCTpaTUBHE MnpaBonopy-
LWeHHs Ma€E byTn LWOHaMMeHLe nepesBipeHni
CyAoM.

Mepwnit apryMeHT nuwe KOHCTaTyeE po3-
Cy4 caMmoi aepxasu, To6TO uM BNpoBadXy-
BaTW i CTaAilo KacauimHoro nepernsgy uu
Hi, i 3 UMM HEMOXJIMBO He norogmTtucs. Tak,
OINCHO icCHyBaHHA B Aepxasi Tiei abo iHWwoi
cTapii nepernsgy CynoBOro pilleHHs uin-
KOM BiZAHOCUTbLCH A0 BJIACHOr0 po3CcyAy Aep-
Xasu. B CBOK 4epry y HawoMy AOC/iAXKeHi
MW 06r'pyHTYBasIM YOMY X BCe TaKu AepxaBa
Ma€E BNPOBAAMTM TaKMM iHCTUTYT B aAMiHi-
CTpaTUBHO-AENIKTE npouecyasibHe 3aKOHO-
OABCTBO.

A OT 3 ApYyrMM apryMeHToOM MU MOBHOK
Mipot0 He MoXeMo norogmtucsa. KOHCTu-
TyuiHuin Cya YKpaiHuM, Ha Hawy AYMKY,
NMOMUNKOBO OTOTOXHMB aAMIHICTPATUBHUM
aKT Mpo 3aCTOCYBaHHA CaHKUil i3 Cya0BUM
piweHHaM cyaai (cyay) Npo HaknaaeHHs
aAMIHICTpPATUBHOIO CTArHEHHA Yy cnpasi
Npo aAMiHICTpaTUBHE MNpPaBOMOpPYLIEHHS.
Ha Haw nornaa y PekomeHnaauii N2 R(91)1
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KoMmiTeTy MiHicTpiB Pagn €Bponun Big
13 nwoToro 1991 poky Ha Ky nocnaBscs
KOHCTUTYUinHU Cya YKpaiHu BCe X Taku
MOBa nae came Npo aAMiHICTPAaTUBHUN aKT,
AKMN Cnig OTOTOXHIOBATWU i3 NMOCTAHOBOK
aAIMIHICTpaTMBHOIro OpraHy y cnpasi npo
aAMiHiCTpaTMBHE TMpPaBOMNOpPYLUEHHS, a He
i3 nocTtaHoBo cyadi (cyay) y cnpasi npo
aAIMiHiCTpaTMBHE nMpaBonopylweHHd. Ha
KOPUCTb UbOro, 30KpeMma, CBig4nTb Te, WO
MOBa Mae nNpo nepeBipKy Ha 3aKOHHICTb
TaKoro aKkTy nepej He3anexHuMm i Heyne-
peaxeHuMm cygoMm. TobTo MoBa nae came
npo nepesipKy CyAOM, @ He Mpo nepernsg
BULWMM CyAOM (BMNaAKW, KOMM MOCTaHOBA
cyaai (cyay) nepernsgaerbca anensiyinHuMm
CYAOM, SIKMI € BULLMM CYAOM CTOCOBHO CyAy
nepLwoi iHCTaHuii), iHWMMK cnoBaMn MoBa
nae npo Te, Wo Ton abo iHWKMN aaMiHicTpa-
TUBHUIN aKT Ma€ 6yTu nepeBipeHUn CyaoM,
a He aKkT cyagdi (cyay) mae 6ytn nepesipe-
HUA HWKWM «piBHUM>» cyaoM (ULinKOM oye-
BMAHO, WO OAMH CYA He MOXe MnepeBipsaTu
aKTW IHWOro «piBHOro cobi» cyay). Takox
OYEeBMAHUM € Te, Wo cyans (cyn) He € agMi-
HICTPQTMBHMM OpraHoMm, BiAMOBIAHO WOro
pilUEHHSA HE MOXHA OTOTOXHIOBATKU 3 aAMiHi-
CTPATMBHMM aKTOM. [1pnKNagaoM OCKapXXeHHS
aAMIHICTpaTUBHOIO aKTy MpoO 3aCTOCYBaHHS
CaHKLUiTy BITYN3HAHOMY 3aKOHOA4ABCTBI MOXe
6yTM OCKap>XeHHs NOCTaHOBM Yy cnpasi Npo
aAMiHiCTpaTMBHEe TMpPaBoOMoOpYyLEHHA BWHe-
CEHOI aAMIiHICTPAaTMBHMM OpraHoM A0 CcyAay
B nopsaky nepenbavyeHomy Koagekcom aami-
HICTPaTUBHOIO CyAO4YMHCTBA YKpaiHW 3rigHo
npunucy ctatti 288 KYnATl. OTxe i3 apyrum
ApryMeHTOM BaXKO MOroAuMTUCHA, B AAHOMY
BUMNAAKY.

TakoX cnif 3ayBaXknTu, WO HaBiTb He3Ba-
Xaw4yn Ha BIiACYTHICTb 3aKOHOAABYOI MOX-
JIUBOCTi OCKapXuUTu CyAoBe pilleHHa npo
HakMaAeHHs aAMiHICTPaTUBHOIO CTSArHEHHS
B KacauinHoMy nopsaky 6araTo ocib Bce ogHO
noAatTb TakKi KacauinHi ckaprn po Kaca-
LUinHOro KpuMiHanbHOro cyay BepxoBHOro
Cyay. Uinkom oueBmaHO, wo KacauinHuin
KpuMiHanbHnin cyn BepxosHoro Cyay Bia-
MOBNSAE Y BIAKPUTTI NpoBaZXXeHHs. [na npu-
knagy, MNoctaHoBa KacauiHoro KpuMiHanb-
Horo cyny BepxosHoro Cyay Big 04 TpaBHS
2023 poky, cnpaBa N2344/9626/22, sikowo
6yno BigMOBNEHO Yy BIAKPUTTI KacauilMHOro
NpoBaAXeHHS.
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MpoTe Taki hakTK y HawWin aepxxasi goaat-
KOBO CBig4aTb Mpo Te, WO KacauiinHe npo-
BaJ)KEHHSA Yy crpaBax MNpo aaMiHiCTpaTUBHe
NpPaBoONOPYLUEHHS BCE X Taku MOBUHHO 6yTH

BMpOBaXeHO.
BucHoBkMu. BBaxaemMo, BpaxoByluu
KOHCTUTYLINHY 3acaay 3abe3neyeHHs

npaBa Ha anensuinHMM nepernag cnpasu
Ta Y BM3HAYEHMX 3aKOHOM BMMagKax — Ha

KacauiiHe OCKapXeHHS CyAo0BOro pilleHHSs
Yy HauioHaNbHOMY 3aKOHOAABCTBI CNig 3akKpi-
MUTU HCTUTYT KacauiMHOro NpoBaAXXEHHS
y CripaBax Npo agMiHiCTpaTUBHI NpaBornopy-
LWWEHHS, KU HaAacCTb MOXMBICTb MOBHOK
Mipoto 3abe3neunTn peanisauito nNpas, CBO-
604 Ta 3aKOHHWUX iHTepeciB YCiX y4YacCHUKIB
NpoBagXXeHHSA Npo aAMiHiCTpaTMBHE NpaBo-
NOpYLUEHHS.
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OCOBJINBOCTI 3A4INCHEHHS MOBHOBAXXEHb EBPOMNENCbKOIX
NMPOKYPATYPU B NPABOBIN CUCTEMI EBPOMNENCbBKOIo COO3yY

KoHoHuyk IpuHa MukonaiBHa,

KaHAMAAT NeaaroriyHuUX Hayk, AOLEHT,

AoUeHT Kadeapy KOHCTUTYLIMHOMO, aAMiHICTPAaTUBHOMO Ta MDXXHAapOAHOIro rnpasa
BonnHCbLKOro HauioHanbHOro yHiBepCUTETY iMeHi Jleci YKpaiHKu

ORCID ID: 0000-0001-8508-0318

Y cratTi gocnigxeHo 0cobamBOCTI 34iiCHEHHS MOBHOBAaXKeHb EBPONENCHKOI MPOKYypaTypu B KOH-
TEKCTI il posii B NpoTuAii npaBonopyLIEHHSIM, LLIO NOCSrarTb Ha GiHaHcoBi iHTepecn EC. €Bpornei-
CbKa MpoKypartypa BUKOHYE A0CYA0BE PO3C/iyBaHHSs, KPUMIHaIbHE nepecsiigyBaHHs Ta BUCTYNae
CTOPOHOI 06BMHYBaYEHHS B CyAax Aep)XaB-4JieHIB [0 yXBa/l€HHs OCTaTOYHOro pillleHHs B Cripasi.

3’acoBaHo, 10 A0 KaTeropii NpaBornopyLueHb, SKi MianaaarTs Mg pUCanKLUito EBPONencoKoi
rMpoKypaTypu, HazexaTtb LaxpayvicTtBo, roB’si3aHE 3 BUKOPUCTAHHSM KowTiB 6roaxety €C; Big-
MWUBAaHHS 40X04iB, OTpUMaHux y pe3ynbtati PIF-rpaBonopylueHb; aKTuBHa i nacuBHa Kopyryis,
a TaKoX YyMUCHE TPpUBJIaCHEHHS GIOAXETHUX PeCcypcCiB MocagoBuMm 0cobamu, yroBHOBaXeHUMM
Ha ynpasJliHHS PiHaHCOBUMMU aKTUBaMMU.

BuzHaueHo, 1o €EBponericbka rpoKypaTtypa OpraHi3oBaHa Ha ABOX PIBHSX — LIEHTPasbHO-
My Ta AELEeHTpPasi3oBaHOMy. LleHTpa/bHui piBeHb CKAaga€Tbcs 3 Koserii, nocrifiHux nanar,
FonoBHoro npokypopa EC, horo 3actyrnHuKiB, npoKypopis €EC i aagMiHICTPaTUBHOIro ANPEKTOPA.
JleueHTpanizoBaHuii piBeHb MPeACTaBAEHN YNOBHOBAaXEHUMU POKypopamu, siki rnepebysa-
I0Tb Yy Aep)xaBax-d/eHax Ta AiloTb Big iMeHi EBPONeHCbKOi NMPpoKypaTypu ¥ rOBUHHI Matn Taki
Cami NMOBHOBAaXEHHS, SIK HauioOHasIbHI NpoKypopu LWoAO po3C/igyBaHb, nepeciigyBaHs i nepesadi
cripas Ha po3r/isg 40 cyay. Po3csigyBaHHS Ta KpUMIHa/IbHE nepecsifyBaHHs B CripaBax, Lo nig-
nagarTe MNifl KOMMNETEHLIi0 EBPONENiCbKOI NpoKypaTypu, 34IMCHIOOTECS Ha AELEHTPasi30BaHOMY
PIBHI yrIoBHOBaXeHUMu rpoKypopamu.

YcraHoBieHo, Lo EBponesicbka NnpoKypaTypa Ma€ rnoBHOBAaXKEHHS CTOCOBHO paBoropyLIeHb,
SKLO BOHW 6yin BYMHEHI: Ha TepuTopii EC abo YacTuHi TepuTopii O4HIET Yn AEKIIbKOX AepxKaB-
YJIEHIB; rPOMaASIHWHOM AepXXaBu-4JieHa 3a yMOBM, L0 BOHa MAaE tOPUCANKLUIIO CTOCOBHO Takmx
rpaBornopyLIeHb,; no3a mexamm EC 0coboro, A0 SKOi Ha MOMEHT YYMHEHHS 3/104MHY 3aCTOCOBY-
t0TbCS 10/10)KEHHS PO NepcoHas abo ymMoBu npaLeBaaLlTyBaHHS.

Knrouosi cnoBa: €sponevicbknii Coro3, €Bpornesicbka MpoKypatypa, MmatepiajibHa Komrie-
TEHL i €BPONeNCbLKOI MPoKypaTypu, TepuTopiasibHa KOMMETEHLIS EBPONeNCbKOI MpoKypaTypu,
¢iHaHcoBi iHTepecu EC.

Kononchuk Iryna. The peculiarities of the exercising the powers of the European
public prosecutor’s office within the legal system of the European Union

The article examines the peculiarities of the functioning of the European Public Prosecutor’s
Office (EPPO), with particular emphasis on its role in combating criminal offenses that infringe
upon the financial interests of the European Union. The EPPO conducts pre-trial investigations,
criminal prosecutions, and acts as the prosecutor in the courts of the Member States until a final
judgment is made in the case.

The research identifies the categories of offenses falling under the jurisdiction of the EPPO,
includes: fraud involving the use of EU budget funds; laundering of proceeds of crime resolution
from PIF (Protection of the Financial Interests of the EU) offenses, active and passive corruption;
and intentional misappropriation of public funds by officials authorised to manage financial assets.

The EPPO is organized at two levels: central and decentralized. The central level consists
ofthe College, the Permanent Chambers, the European Chief Prosecutor, Deputy Chief Prosecutors,
European Prosecutors, and the Administrative Director. The decentralized level is represented by
European Delegated Prosecutors based in the Member States, who operate on behalf of the EPPO.
These prosecutors are required to possess the same investigative and prosecutorial powers as
their national counterparts, including the authority to refer cases to national courts. Criminal
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investigations and prosecutions within the EPPO’s competence are primarily carried out by
the Delegated Prosecutors at the national level.

It has been established that EPPO has jurisdiction of offenses if they were committed: in
the EU or part of the territory of one or more Member States, by a national of a Member State,
provided that national law grants jurisdiction over such offenses; outside the EU, by a person to
whom the Staff Regulations or Conditions of Employment apply at the time the offence.

Key words: European Union, European Public Prosecutor’s Office, material competence
of the European Public Prosecutor’s Office, territorial competence of the European Public
Prosecutor’s Office, financial interests of the EU.

MoctaHoBka npo6nemMu. 3rigHo 3i
ctatTeto 86 [loroBopy nNpo YHKUIOHYBAHHS
€sponencokoro Coto3y, i3 MeTol MnpoTU-
Aii MpaBoOMOpYLEHHAM, SKi MocArarTb Ha
¢diHaHcoBi iHTepecn €C, Papa €C ynoBHO-
Ba)xeHa 3aCHOBYBaTW EBPOMNENCbKY MPOKY-
paTypy Ha OCHOBI creuiasibHOT 3aKOHO4aB4O0i
npoueaypu LWASXOM MNPURHATTS BigNOBIA-
HOro pernamMeHTy, 30KpeMa B Mexax cnisn-
paui 3 €spotoctoM [1]. EBponencbka npo-
KypaTypa cTBopeHa PernameHToMm Pagu (€C)
2017/1939 i po3noyana CBOKW AiSNbHICTb
01 uyepBHsa 2021 p.

PernameHT Paaun (€C) 2017/1939 € ocHo-
BHMM MpPaBOBUM aKTOM, WO BMU3HA4YaE CTa-
TYC, CTPYKTYpY, MPUHLUUMKN, KOMMETEHLIIO
M npouenypHi acnekTu AisnbHOCTI E€Bpo-
NencbKoi NpokypaTypu. €Bponencbka npo-
KypaTypa BiANoOBiga€ 3a po3cnifyBaHHSA
KPUMiHanbHUX  nNpaBonopyweHb  NpOTH
(iHaHcoBMX iHTepeciB €C, a TakoX 3a 3BU-
HyYBayeHHS Ta MNPUTATHEHHS A0 CyAy iXHiX
BWMKOHaBLIiB i cniBy4YacHukis [2]. Y Perna-
MeHTi nepeabayeHo CUMCTEMY CMifIbHOI KOM-
neTeHUii Mi>x EBpONENCbKOK NPOKypaTypoto
M HauioHaNbHWUMKW OpraHamMun Bnagmu B NpoTu-
Ail 3104MHaM, WO CTOCYHTbCA (iHAHCOBUX
iHTepeciB €EBponencbkoro Coto3y, Ha OCHOBI
npaBa €BPONENCHLKOI NPOKypaTypu Ha BiA-
KJIMKAHHS.

Ha aymky B. lOpuunwmnHa Ta B. CaByeHKa,
CTBOpEeHHs  EBPONENCbKOi  MpoKypaTypu
€ BEJIMKNUM KPOKOM Yy 60poTb6i 3i 37104MHaMu,
AKi 3aBAaloTb wKkoam 6roaxeTty €C, a Takox
BMAMBAOTb HA €KOHOMIYHWNIA PO3BUTOK iHLWIMX
aepxaB. Lle Takox Habnuxae CTBOpPEHHS
CMiIbHOro MpaBOBOro rMpoCTOpy B KPUMi-
HaNbHUX NpoBaAXeHHAX [3, c. 42].

CraH pocnipxkeHHA. OkpeMi acnektu
3[INCHEHHS MOBHOBaXeHb EBPOMNEnCcbKOi
NPOKypaTypwu po3rnaganan y CBOiX HayKOBUX
npausx Taki gocniaHukmn, 9k H. benu, O. €Hi,
O. KyunHcbka, B. CaBueHko, B. ®opMmaHioK,
C. Xanwk, O. XopcyHeHko, 0. UuraHiok,
O. Wnakosny, B. OpunwmnH Ta iH.
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AHani3 HayKoBOI fliTepaTypu CBigYNTL NPo
BiACYTHICTb LiNICHOro TeopeTUKOo-NnpaKTny-
HOro nigxoay A0 BWBYEHHs npobnemaTuku
30iINCHEHHS MOBHOBAXeHb EBpPOMNENCHKOIO
NpoKypaTypor, WO BKa3ye Ha HeAOCTaTHIN
piBEHb HAYKOBOI OMNpaLbOBAHOCTI L€l TEMMU,
0CO6/IMBO B KOHTEKCTi CTpaTeriyHoro Kypcy
YKpaiHM Ha EBPONENCHLKY iHTerpadito.

MeTta cTaTtTi - TeopeTuyHe OCMUCEHHS
NOBHOBaXeHb EBPOMENCbKOI MNpPOKypaTypu
Ta aHani3 MexaHi3MiB iX 34iNCHEHHS B MeXaxX
npaBoBoOi cMctemMn €sponericbkoro Cotosy.

Buknapa oCHOBHOro Marepiany. €spo-
nencbka NpoKypaTypa opraHisoBaHa Ha ABOX
PiBHAX — UEHTpasibHOMY W AeueHTpani3osa-
HOMY. LleHTpanbHMn piBeHb CKNAAAETLCA
3 Konerii, nocTinHnx nanat, F0N10BHOro Npo-
Kypopa €C, Moro 3acTynHMWKIB, NMpPOKYypopiB
€C Ta agMiHiCTpaTMBHOIO gMpekTopa. [leueH-
TpanizoBaHWK piBeHb NpeAcTaBEHUN YrMo-
BHOBAXXEHUMW MpOKypopamu, sKi nepeby-
BaAlOTb Y AepXXaBax-yseHax i 4iloTb BiA iMeHi
€BPONENCbKOI NPOKYpaTypu M NOBUHHI MaTK
Taki caMi MNOBHOBaXeHHHA, AK HauioHaNbHi
NpoKypopu, LWOAO po3CnigyBaHb, nepechni-
AyBaHb Ta nepepadi cnpas Ha po3rnisas Ao
cyny. PoscnigyBaHHA M KpuMiHanbHe nepe-
CnifyBaHHS y cnpasax, Wo nignagatTb nig
KOMMeTeHUito E€BPONEnNCbKOi MpOoKypaTypH,
3AIMCHIOOTHCS Ha AeleHTpanizoBaHOMY piBHi
YNOBHOBaXeHNUMU NnpokKypopamu [2].

OpraHizauinHa cTpykTypa E€BpOnencbKoi
npoKypaTypu  noBMHHA  3abe3nevyBaTu
wemake Ta edeKTUBHE MNPUMHATTS pilleHb
nig 4ac npoBeAeHHA KpWUMiHanbHUX poO3-
cnifyBaHb i CyAOBWUX MepecnigyBaHb, Hesa-
NIeXXHO BiJ TOro, CTOCYETbCA Le OAHIEl uu
OEKINbKOX AepXXaB-YseHiB.

PernamenT Pagn €C N2 2017/1939 BM3Ha-
Yya€E MaTepianbHy, TepuTopianbHy Ta nep-
COHanbHy KOMMeTeHUuii €Bponencbkoi npo-
KypaTypu. MaTepianbHa KOMMneTeHuis
€Bponencokoi npokypatypu nepeabavae
HasABHICTb YiTKO BM3HA4YeHOro nepeniky Kpu-
MiHaNbHUX AiSiHb, PO3CNiAYBaHHA W KpUMi-
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HanbHe nepecnigyBaHHA AKux 6e3nocepea-
HbO BXOASTb A0 MOBHOBaXeHb MPOKYpOpiB
3a3HAYeHOro opraHy.
€Bponencbka npoKypaTypa HajineHa
NMOBHOBAXEHHAMM Yy cdepi  KpUMiHanNb-
HMX MPaBOMOpPYLWeEHb, $AKi BNIMBAKOTb Ha
(iHaHcoBi iHTepecn Coto3y, K BU3HAYEHO
B Aupektusi (€EC) 2017/1371, iMmnneMeHTo-
BAHOI B HaLUiOHa/bHE NpPaBO, He3aseXHo Big
TOro, UM MOXe Taka 3/I0MMHHa noBejiHKa
6yTn KBanidikoBaHa K iHWWIA TUN 3104YNHY
BiANOBIAHO A0 HauioHanbHOro npasa [4].
®diHaHcoBi iHTepecn Coto3y — ue BCi Aoxoau,
BMOATKM Ta aKTMBW, WO OXOMIKTLCS,
HabyBaloTbCs 3a paxyHoK abo opmylTbCs
6iooxetom €C, 6loaxeTamMm iHCTUTYUIN,
opraHis, areHtctB €C, yTBOpeHWUX 3rigHo
3 [orosopamun, abo 6roaxeTiB, ynpasiHHS
N MOHITOPUHI SKMX MPSAMO YU Ornocepenko-
BaHO BUKOHYIOTb BigMNOBigHI CTPYKTYpPW.
OvpektnBa (€C) 2017/1371 BW3Hauvae
3/104MHKM NPOTK hiHaHCOBUX iHTepeciB €EC, Ao
AKUX HanexaTb WaxpancTeo, WO CTOCYETbCS
diHaHcoBux iHTepeciB Coto3y (4. 2 cT. 3).
Y BMnagky waxpancrea 3 MAB €sponencobka
npokypaTypa MaTuMe KOMMEeTEeHUil, SKLWO
HenpaBoOMipHa MoBeAiHKa MoB’A3aHa npu-
HaMMHI 3 ABOMa JepXXaBaMu-uneHaMu, §Ki
6epyTb y4yacTb Y AiSAbHOCTI W€l iHCTUTYUIT,
Ta CNpUYMHUNG 3arafibHUii 36UTOK LWOHaN-
MeHwe Ha 10 MiNbMOHIB €BPO; BiAMMBAHHS
rpowen woao BfacHOCTI, HabyToi BHacnigok
PIF-npasonopyweHb (4. 1 CcT. 4); aKkTUBHA
M nacuBHa kopynuis (4. 2 cT. 4); npuBnac-
HEHHS1, KOJIM BOHO BYMHEHE HaBMWUCHO Aep-
XXaBHUM cnyxboBUEM, AKOMY MPSIMO YN OMNO-
CepefikoBaHO A0BIpeHO yrnpasB/iHHA KoWTaMu
abo aktmBamum (4. 3 cT. 4) [4].
Oepxasn-uneHn 306oB’a3aHi nepepba-
YMUTW Y CBOEMY HaUiOHaNbHOMY 3aKOHOAAB-
CTBi KpWMiHaNbHIi MOKapaHHSA WOAO0 akKTiB
laxpancrea Ta NOB'A3aHMX i3 HUM 3/7104M-
HiB, $IKi CTOCYITbCS (PiHAHCOBMX iHTEpeCiB
Coto3y, KoTpi nignagatTe nig Aivo Aupek-
Tmen (€C) 2017/1371 [5, c. 104].
€Bponencbka MNpoKypaTypa HaAiNseTbCcs
IOPUCOMKLUIEID WOAO KPUMIHANbHUX 3N104K-
HiB, YYMHEHUX 3/I04MHHOK OpraHi3aui€lo,
Yy po3yMiHHi PamkoBsoro piweHHs 2008/841/
JHA, 3a yMOBM, LLO BOHO iMMN/IEMEHTOBaHe
00 3aKOHOAaBCTBA AEpXXaB-YJieHiB. 3riAHO
3i cT. 1 PamkoBoro piweHHs 2008/841/JHA,
«3/104MHHA oOpraHisauia» - ue CTPYKTypo-
BaHe o06’egHaHHs, CTBOpeHe 3 6inbll HiX
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ABOX 0Ci6, WO (YHKUIOHYE NpPOTAroM ne.s-
HOro 4acy Ta Ai€ y3roAXXeHo 3 MeTOH BYun-
HEHHSA KPWUMIHaNIbHUX 3/I04MHIB, fKi nepeg-
6ayaloTb NOKapaHHS y BUrnsaai no3baBneHHs
BOJ1i Ha MaKCUMaNbHUI CTPOK HE MEHLUEe HiX
4yoTUpK pokn abo 6inbl cyBOope MoKapaHHSA
3a4ns oAepxaHHs 6e3nocepefHbO YW OMNo-
cepeakoBaHoO (iHaHcoBOi abo iHWOI MaTepi-
anbHoi Buroam [6].

C. Xanwk 3a3Ha4va€, Wo EBpornencbka
NpoKypaTypa Ma€E NOBHOBAXeHHS BMMaraTu
noyaTtky po3CnigyBaHHSA, CrpsMOBYBaTU
M KOHTpOMtOBATW Chnigyi 3axoau, a TakKox
OTpMMyBaTU AOCTYN A0 BiANOBIAHOI iHGOp-
Mauii Ta gokasis, Wwo 36epiratoTbCa B Haui-
OHaJIbHMX OpraHax Bnagu n iHcTutyuiax €C.
Ha nigcrasi pe3ynbTaTtiB CBOIX po3Chiigy-
BaHb €Bponercbka NpoKypaTypa Hece Bia-
MnoBiJaNbHICTb 3a CyAoBe nepecnigyBaHHSA
B HaUiOHaNbHUX CyAaX Aep>XaB-yyaCHULb.
MNepecnigyBaHHA  34IMCHIOTL  €BpONEn-
CbKi YNOBHOBaXeHi MpoKypopu, €Ki 3acTo-
COBYIOTb HaUiOHasbHe KpWMiHanbHe npaso
Ta npoueaypw, BoAHo4yac 3abesnedyyouu
OOTPUMaHH4A 3akoHoaascTBa €C i BHYTPILLHIX
npaBun Ta KepiBHMX NpuHUMNIB €Bponen-
CbKOi NpokypaTypu [7, €. 62-63]. isnbHicTb
€BPONENCbKOI NPOKYpaTypu FPYHTYETLCSA Ha
npuHUMNax, siki 3abesnevyoTb eheKTUBHICTb
i 3aKOHHICTb il (YHKUIOHYBaHHS, a TakKoXx
rapaHTyloTb AOTPUMAHHA npaB Ta cBobon
0Cib, sKi 3anyyatoTbcs A0 cdepwu ii KoMne-
TeHUii.

TepuTopianbHa rpucankuia €sponen-
CbKOI MpOKYypaTypu peani3oBYETbCS LWA-
XOM 3AiNCHEHHS MOBHOBAXEHb LWOAO PoO3-
CNifiyBaHHS KpUMiHaNbHMUX NPaBOMNOpYLUEHb,
nepeabayeHnx ct. 23 PernameHty Pagn €C
N2 2017/1939. €Bponelcbka npokypaTypa
MA€E TMOBHOBAXEHHS CTOCOBHO 3JI0YMHIB,
AKLLO iX YYnHeHo 6yno:

- Ha BCill TepuTopii abo YacTuHi TepuTopii
OAHIET UM AeKiNbKOoX AepXXaB-4UeHiB;
rpOMagsaHMHOM JepXaBu-ysieHa, 3a
YMOBM WO BOHA MAE HOPUCAMKLIKD CTOCOBHO
TaKMX 3M104YMHIB, SKLLO IX YYNHEHO NMO3a MeX-
amu ii TepuTopii;

- no3a mMexammn €C, ocoboto, A0 SKOi Ha
MOMEHT YUYMHEHHS 3/I04MHY 3aCTOCOBYHOTbLCH
MNMonoxeHHs nNpo nepcoHan abo ymoBwu npa-
LueBsawTyBaHHA, 3a YMOBM WO JepXxasa-
YsleH Ma€ KPUCAMKLIIO LWOA0 TaKUX 3/T0OUMHIB,
AKLLO X YYMHEHO MO3a Mexamu 1i TepuTopil
(cT. 23 PernameHTy Pagmn €C N2 2017/1939).
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€Bponencbka MpokypaTtypa Ma€ MNOBHO-
BaXXeHHS CTOCOBHO 6yAb-KUX iHWMUX KPpUMi-
Ha/IbHUX MpPaBOMNOpPYyLUEHb, AKi HEPO3PUBHO
NOB'A3aHi 3i 3/T0OYMHHOK MOBEAIHKOW, Lo
nignagae nig Aito 4. 1 c1. 22 PernameHTy
Pagn €C N2 2017/1939.

MOHATTA «Hepo3puBHO NOB'A3aHi 3N0-
YMHW» € CKNTaAHOIO KaTeropiet, ska notpebye
HAsIBHOCTI AO0KA3iB TAaKOro 3B'A3Ky M OLiHHMX
cyaxeHb. Llei TepMiH noTpibHO po3rnsgaTtu
y CBIiTNi BiANOBIAHOI CyA0BOI MPaKTUKKU, dKa
ANS 3aCTOCYBaHHSA NpuHUMAY ne bis in idem
36epirae Kk BIANOBIAHWUMA KpUTEpiK iaeH-
TUYHICTb iCTOTHMX (PaKTiB, WO PO3YMitOTbCS
B CEHCi IiCHyBaHHS Habopy KOHKpPEeTHUX
0b6CTaBWH, AKi HEpPO3pUBHO MNOB'SA3aHi MiX
coboto B yaci Ta npoctopi [5, c. 108].

Ha aymky B. ®opMaHIoK, BaX/iMBOK Mpo-
6nemot0 npaBoBOi Mpupoan EBPOMNENCLKOI
NpoKypaTtypu € obMexeHHs ii TepuTopianb-
HOi ¥ NpeaMeTHOI opucaunkuii. Lle pobuTb ii
HefOCTaTHbO MOTYXHOK Ta BMJMBOBOK $K
opraH KpuMmiHanbHOro npasocyasnsa. Perna-
mMeHToM N2 2017/1939 nepepbavyeHO MOX-
NMBICTb PO3LWIMPEHHSA KOMMeTeHUii EBponen-
CbKOI NpoKypaTypn Ha 60poTbby 3 TAXKKOI
3/TOYMHHICTIO B TPAHCKOPAOHHUX MaclTabax.
KoMneTeHuUis €Bponencbkoi npoKypaTypu
B No4asibLLIOMY TiIbKW pO3LWIMPIOBAaTUMETbLCSH,
ocobnnBo B cepi rocnoaapcbKoi AisNbHOCTI
€C, MOX/MBO WOAO iHTenekTyanbHOI Brac-
HOCTi Ta 60poTb6M 3 Kibep3noumHamm iHaH-
COBOro xapakTtepy [8, c. 113-114].

Y PernameHTti Pagn €C N° 2017/1939
BM3HA4Ye€HO, WO MOBHOBAXeHHS €Bponen-
CbKOi MNpoKypaTypyn 06MexXyrTbCs BUHAT-
KOBO PpO3C/igyBaHHSAM NpaBoONoOpyLleHb, SKi
3aBAaloTb WKOAM (iHAHCOBUM iHTepecaMm
€sponencokoro Coto3y. €Bponencbka pasga
HaZifleHa npaBOM YXBaJlOBAaTU pileHHS
040 BHECEHHS 3MiH Ao 4. 1 cT. 86 lorosopy
npo GyHKUiOHyBaHHS EBponencbkoro Cowo3y
3 METO PO3LIMPEHHS KOMMeTeHUiT €EBponen-
CbKOi NpoKypaTypu Ha po3CNifyBaHHS TAX-
KWUX TPaHCKOPAOHHWUX 3/104MHiB. BignosigHo
Ao d. 1cr. 83 loroBopy npo @yHKLIiOHYBaHHS
€sponencbkoro Coto3y, EBponencbknin nap-
NnaMeHT i Paga MatoTb NOBHOBAXEHHS LWASAXOM
YXBaJleHHA AWPEeKTUB Yy MexaX 3BWUYanHOI
3aKoHO4aBYOI npoueaypu BCTaHOB/OBATU
MiHiManbHi CTaHAapTV wWoao Keanidikauii
KPUMiHanbHUX MpaBoMNoOpyLeHb i BignoBiAa-
HMUX CaHKUiN Yy cdepax 0CO6/MBO TSAXKKMX
TPAHCKOPAOHHMX 3/M104YMHIB. Taka 3/104YMNH-
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HICTb, 3 OrNa4y Ha ii xapakTep, Hacniakmn abo
ocobnuBy notpeby B CMiIbHOMY pearyBaHHi,
OXOIJIIE, 30KpeMa, TepopusM, TOPriB/O
NIOAbMU, CeKCyallbHY eKcryaTauild XiHOK
i AiTen, HE3aKOHHMIN 06ir HAPKOTUYHUX 3aCo-
6iB, HeneranbHy TOpriBna 36poe€to, nera-
nisauito  AoxoA4iB, oAepXaHuxX 3N0YMHHUM
WAsXoM, Kopynuito, nigpobky naaTidKHUX
3acobiB, Kibep3NOUYMHHICTL Ta AiSSIbHICTb
OpraHi3oBaHMX  3/I0YMHHUX  YrpyrnoBaHb.
BoaHouac, ypaxoByl4un AMHAMIKY 3/104YMH-
HMX nposiBiB, Pagpa €C MOXe OAHOCTaNHO,
3a 3rogoto E€BpPOMNENCcbKOro napsiaMeHTy,
NPUAHATL pilleHHs NpOo AOMOBHEHHSA nepe-
NiKY iHWKX HOpM 3104MHHOCTI BiANOBIAHO A0
KpuTepiiB, nepeabayeHnx 3a3Ha4yeHoK HOp-
moto [1]. IHcTuTyuii €Bponencbkoro Coto3y
MalTb MpaBoOBi IHCTPYMEHTU, AKi A03BOSA-
I0Tb PO3LIMPIOBATN NOBHOBAXeHHS €Bponen-
CbKOI NMpOKypaTypu Ha po3chnigyBaHHA TaX-
KWX TPaHCKOPAOHHWUX 3/I04MHIB, 3BaXaruwu
Ha HeobXiAHICTb WBWMAKOrO pearyBaHHSA Ha
HOBI KpUMiHanbHi 3arpo3n y mexax Cotosy.

lNMoBHOBaXeHHs E€BPOMENCHKOI NpoKypa-
TYPUV HE NOLMPIOKTLCA Ha KPUMiHaNbHI npa-
BOMOPYLUEHHSA, fAKi CTOCYKTbCA HauioHasb-
HUX NpPAMUX MOoAATKIiB, YyK4Yakouu Ti, Wo
6e3nocepeaHbO MOB’A3aHi 3 TaKUMU 304U~
HaMu.

BucHoBkun. OTxe, €Bponencbka npo-
KypaTypa € KJIOYOBUM iHCTUTYUINHUM ene-
MEHTOM Yy CUCTeMi 3axucTty ¢iHaHCOBUX
iHTepeciB €sponeiicbkoro Coto3y. Ii aisnb-
HICTb OXON/E (PYHKUIT AOCYA0BOro po3chi-
AYBAHHS, KPWUMIHaNbHOro rnepecnigyBaHHSA
Ta nigTpMMaHHa 06BWHYBaueHHs B cCyaax
AepXXaB-yfieHiB A0 BMHECEHHS OCTaTOYHOro
Cy[oBOro pilweHHsa. MaTepiajsibHi NOBHOBA-
XEeHHS €BpPONEencbKoi MpoKypaTypu MNOLIN-
PIOETLCS HA TaKi KaTeropii NpaBonopyLleHb,
AK LWaxpancTBo 3 OHAXKETHMMWU KOLITaMU
€C, BiAMMBaHHA A0X0A4iB, OTPMMaHUX YyHa-
CNigoK npaBonopyLlWeHb, Wo nignagaroTb nig
Aito  PIF-gupekTnBu, KOPYMNUIAHI 37104MHMU,
a TAaKOX 3JI0BXWMBAHHA NOCAaZ0BMMWU MOBHO-
BaXXEHHSIMWN, MOB’AA3aHi 3 pO3MNOPSAKEHHAM
6104XKETHUMN pecypcamMun. EBponencbka npo-
KypaTypa peasi3oBYE CBOI MOBHOBaXXEHHA:
AKLWO 3/104MH YYMHEHO Ha TepuTopii EC abo
B MeXax HpUCAnKLUIT aep)KaB-4yfeHiB; AKLWO
ocoba, fgKa BYMHMIA MPaABOMOPYLUEHHS,
€ rPOMAASHUHOM AepXXaBWU-ysieHa; a TakKoX
y pasi, Konun AigHHA, YYMHEHe no3a Mexamu
€C, ane CTocyeTbCs 0c0bM, Ha AKY NOLIMPIO-
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IOTbCA NMOMOXEHHS Npo nepcoHan €C. €Bpo-  uye edekTnBHY 60poTbbY 3 MpaBoONOpyLUEH-
nencbka npoKypaTtypa CrApUSE 3MILUHEHHIO  HAMU, SKi 3arpoXylTb (iHaHcoBiM cTabinb-
MexaHi3MiB NpaBoBOi iHTerpauii Ta 3abe3ne-  HoOCTi €EBponencbkoro Coto3y.
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KIBEPBE3MNEKA: AKTYAJZIbHUA CTAH HOPMATUBHO-NPABOBOI BA3MU
TA NEPCNEKTUBMU II PO3BUTKY

KHuw 3opsiHa IropiBHa,
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Cratrs npucBsideHa aHaslizy YMHHOI HOpMaTuBHO-paBoBoi 6a3n 3abesnedeHHs Kibepbesrnekun
B iHGopMaLifiIHOMY rPOCTOpPi y CyHdacHMUX yMOBax. AHani3ytoTbCs Migxoan A0 BU3HAYEHHS Kibep-
b6e3reku i OKPeCTbCS CyYacHi 3arpo3n B iHGopmaLiiHoMy rpoCTopi.

AHani3yrTbCs MO0XKEHHS HOPMAaTUBHO-NPaBOBUX aKTiB, YO PErystorTb BigHOCUHU Yy Kibepr-
pPOCTOpI, SKi AETEPMIHYIOTb HEOOX|AHICTL 3abe3neyeHHs Kibepbesrneku.

®opMy€ETLCS BUCHOBOK, L0 3aKOH YKpaiHn «[lpo 0CHOBHI 3acaamn 3abe3nedyeHHs Kibepbesrneku
YKpaiHn» BuUCTynae auwie nepLimm Kpokom i 6a3or 415 6inbL rinobasibHoi 3aKoHo4aB4qyoi poboTun
y HanpsiMKy ¢opMyBaHHS crieyiajlbHOro HopMaTuBHOIro matepiasny i3 3abesrneqyeHHs Kibepbesrne-
Ku. BuzHa4daroTbCs hakTopu, L0 AETEPMIHYBAaN aKTyaslbHUA CTaH HOPMaTuBHO-rpaBoBoi 6a3n
3abe3neyeHHs Kibepbe3rneku, SKUMu BUCTYNUAn: 1) CTPIMKUA pO3BUTOK IHGOPMALiIFHNX TEXHOI0-
ridh ¥ ix BrIpOBaAXEHHS y BCi chepu CyCrisibHOro XuTTsl;, 2) aKkTuBHa €BOJIoLis 3arpo3 Kibepbes-
neui, T06T0 popM BUKOPUCTAHHS IHGOPMaLIIHUX CUCTEM y NPOTUNPABHUX LifsX | Npyu LbOMy Ha
YCiX PIBHSIX 3/T04MHHOI 4iSbHOCTI; 3) BiACYTHICTb CGOOPMOBAHOI NPaKTUKM rpaBoBoro peryoBaH-
HS BiAgMoOBIgHUX BIAHOCUH, 34aTHOI He InLie ornepaTuBHO pearyBaTn Ha 3MiHU Y CUCTEMi OCHOBHUX
3arpo3 Kibepbesnewyi, NpoTe i TaKoX LUBMAKO €BOJIIOLIOHYBaTH BiAMOBIAHO 4O PO3BUTKY 3arpo3
y KibepripocTopi.

BCTaHOBAIOETLCS, LLO Y 3B'A3KY 3 iHTErpaTtuBHUM (IHTErpasibHNM) XapakTepoM heHoMeHY Kibep-
be3rneku, Bu3HavYeHum macutabamm iHpopmaTusauii ycix cgpep CycriibHOro XnTTs, HOpMaTUBHO-
rpaBoBi M0JI0XKEHHS, CrIpsIMOBaHi Ha ii 3abe3neyeHHss MaloTb SK nyb6/iYHO-rpaBoBy, TaK i npu-
BaTHO-MpaBoBY MpuUpoay i BigHOCUTLCS A0 rasay3ei UnBisibHOro, (piHaHCoBOro, aAaMiHiCTpaTMBHOMo
Ta iHWOro npasa. L{s o6cTaBuHa, CBOEI YEProt, BU3HAYaE B IKOCTi HACTYNHOro etarny eBoJoLii
3aKOHOAAaBCTBa i3 3abe3riedyeHHs1 Kibepbesreku Noro rasay3eBuit pO3BUTOK Ha PiBHI crieliasibHuX
HOPMaTUBHUX MOJIOXKEHDL | Yy KOHTEKCTI OKpeMuX cpep CyCrnisibHUX BiJHOCUH.

KnrouyoBi cnoBa: kibepbesrneka, Kibepnpocrip, Kibepcepeaosuiie, Kibep3axuct, Kibeprnpa-
BO, iHpopMmaviviHe npaso, AigxuTanizayis, iHpopmaTusayis, 6e3neka gaHux, Kibep3/10YNHHICTb,
KOMYHIKaTuBHIi CUCTEMM, coLliasibHi MEPEXI, IHTEPHET, KpUTHUYHA IHpacTpyKTypa, 060poHa, Halli-
OHa/slbHI iHTepecH, nybsidHi IHTeEpECH, NPpUBATHI IHTepecu, npasBo Ha iHgopmadiro.

Knysh Zoriana. Cyber security: current state of the regulatory framework and
prospects for its development

The article deals with the current regulatory and legal framework for ensuring cyber security
in the information space within modern conditions. Approaches to defining cyber security are
analyzed modern threats in the information space are outlined.

The provisions of regulatory and legal acts regulating relations in cyberspace that determine
the need to ensure cyber security are analyzed.

It is stated that the Law of Ukraine "On the Basic Principles of Cyber security in Ukraine” is
the first step and the basis for more global legislative work towards forming special regulatory
material on ensuring cyber security. The factors that determined the current state of the regulatory
and legal framework for ensuring cyber security are identified, which were: 1) the rapid
development of information technologies and their implementation in all spheres of public life;
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2) the active evolution of the cyber security threat, i.e. the forms of using information systems
for illegal purposes and at all levels of criminal activity, 3) reflect the established practices
of legal regulation of relevant relations, capable not only of promptly responding to changes in
the system of special cyber security threats but also of rapidly evolving following the development
of threats in cyberspace.

Determined that due to the integrative (integral) nature of the cyber security phenomenon,
determined by the scale of informatization of all spheres of public life, the regulatory and legal
provisions aimed at its provision have both public and private law nature and relate exclusively
to the branches of civil, financial, administrative and other law. This circumstance, in turn,
contributes to the next stage of the evolution of legislation on cyber security, its sectoral
development at the level of special regulatory provisions, and in the context of individual spheres
of public relations.

Key words: cyber security, cyberspace, cyber environment, cyber defense, cyber law,
information law, digitalization, informatization, data security, cybercrime, communication
systems, social networks, Internet, critical infrastructure, defense, national interests, public
interests, private interests, right to information.

B ymMOBax akTMBHOI0 iHpOpMaLinHOro po3- MeTol0 CTaTTi € BU3HayeHHs ocobnmnsoc-
BUTKY CYCMiNbCTBa W BNPOBAAXEHHSA HOBIT-  TEW Cy4YaCHOro CTaHy HOPMATMBHO-MNPaBOBOI
HiX TeXHonorin y BCiX cdepax cycninbHoro 6a3u 3abesneyeHHs Kibepbesnekn B aKTy-

XUTTS, NoyYnHatoun Bia 060poHM i 3aBeplly-  anbHUX YMOBAX M BCTAHOBIEHHS MOXIMBUX
toun nobyTtoM, 3abesneyeHHsa Kibepbe3nekn  BeEKTOPIB ii pO3BUTKY.

CTa€ OAHI€ 3 HanbinbL BaXxXNMBux Npobnem 1. 3aranbHi npaBoBi NOJIOXKEHHSA

CY4YacCHOCTI. npo kKi6bep6e3sneKky Ta OCHOBHi 3arposmu
BoaHoyac  BnpoBagXeHHs — edekTuB- Yy Kibepnpocrtopi

HOi cncTemMn Kibepbesnekn 3HAYHOK Mipoto Y CyyacHin lopnanyHii 4OKTPUHI, @ TaKoX

3a/€XUTb Bi4 HOpPMATMBHO-NMpaBoBOi 6asn, Yy NONOXEHHAX HOPMAaTMBHO-NMPaBOBMX aKTIiB
sKa CTBOPKE YMOBM ANS aKTUBHOIO BWMKO-  OTpMMAso 3aKpiryieHHa JAeKinbka nigxoais
puctaHHsa  3acobiB  npoTuaii  3arpo3aM A0 pPoO3yMiHHSA Kibepbe3neku, $Ki YMOBHO
y KibepnpocTtopi. Agxe came Big Hei 6barato  MOXHa AndepeHUitoBaTN Ha iIHCTPYMEeHTaNbHi
Yy YOMY 3aNexXuTb Te, HACKiIbKM ONepaTMBHO  Ta pe3ynbTaTuBHI (CTaHoBI). MepLwi xapakTe-
Ta ePeKTUBHO AepXXaBa, a TaKOX iHWIi yyac-  pu3yloTb Kibepbesneky gk AisnbHICTb abo X
HUKM iHPOpPMAUIMHUX BIAHOCMH 3MOXYTb  Mpouec, CNPSAMOBAHUMA Ha AOCSATHEHHS neB-
ybesneyyBatnucb BiA BignoBigHMX Hebes3- Horo 6e3nekoBoro pesynbraTty, y TOW 4ac
nek, a TakoX NpPOTUAIATK M Ta pearyBaTM  SK APYri — K BflaCHe pe3y/bTaT BiANOBIAHOI
Ha CMNPWUYMHIOBAHI BiANOBIAHMMM NPOTUNpPaB-  AiNbHOCTI abo npouecy. Y CyTHOCTI naeTbcs

HUMU AiSIMWU HEraTUBHI HaCiaKK. npo OAMH i TOM caMmin HEeHOMEH, KU pO3-
MuTaHHA npaBoBOro 3abe3neyeHHs  rNSAQ€ETbCS Y Pi3HMX acnekTax.
Kibepbe3nekn B yMOBax Cy4acCHUX BUKIU- Y Mexax iHCTpyMeHTanbHoro niaxoay

KiB, @ TakoxX o0cobnuBOCTi akTyanbHOro Kibepbesneka BM3HAYAETLCHA, 30KpeMa £K
CTaHy HOpPMaTMBHO-NpPaBOBOi 6a3n perynto-  CYKYMHICTb iHCTPYMEHTIB, NOMITUK, KOHLUen-
BaHHSA BIiAMNOBIAHOI cdepu CycninibHUMX BiA- Ui Ta rapaHTin 6e3nekn, a TakOX peKko-
HOCMH CTaBanun NpeaMeToM po3rnsay Takux — MeHaaui, MeToAiB ynpaBhiHHA pU3MKaMy,
BUEHUX-NpaBHUKIB K O. bakanMHCbKWIKA,  aKTiB NOBEAiHKM, NPOBIAHONO AOCBIAY, CTpa-
O. bakaniHcbka, M. BineHuyk, B. BoroMm’ss,  XyBaHHA i TEXHOMOriA, WO MOXYyTb 6yTu
B. Bepemuyk, B. TlanyHbko, C. [leHiXHa, BWKOPUCTaHi ANA 3aXUCTy aKTUBIB OpraHi-
I. JopoHiH, C. €cimoB, C. KaBuH, X. Kan- 3auin Ta KOpUCTyBadiB Yy KibepcepenoBuLui
aposuy, I. Kapix, 0. Kemcbka, C. KHa3b, [1,c. 13].

M. Kosanis, I. KoponaTHik, I. KpacHuubkui, Y TON Xe 4ac «pe3ynbTaTUBHUI» abo X
B. Jlyutok, 0. Hazap, B. HoBuubkuin, T. O6i-  «CTaHOBWMM>» nMiaxia OTpMMaB 3aKpinneHHs
xon, A. OMenbyeHko, B. MNaxomoB, M. lNMnec- y NONOXEHHAX 3aKOHY YKpaiHu «[1po oCHO-
kay, B. Maagumwes, A. PeniH, B. Ponnep, BHi 3acaanm 3abe3neuyeHHa Kibepbesneku
P. CkpuHbkoBcbkun, M. CoBa, T. Co3aH- YKpaiHu» 3rigHO 3 aKMMKU Kibepbesnekoto
cbkuin, A. Tapactok, H. Ty3, . XOM'9KOB, € 3aXULEHICTb XUTTEBO BaXX/IMBUX iHTEpeciB
. Apemko Ta iH. NIOAWHM | rpOMajsHMHA, CycninbCcTBa Ta Aep-
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XaBW Nif Yac BUKOpUCTaHHS KibepnpocTopy,
3a sKoi 3abe3neyyrTbCs CTasiMin pPO3BUTOK
iHdbopMauinHOro cycninbCcTBa Ta LUU@pPOBOro
KOMYHIKaTUBHOIrO CepefoBuLLa, CBOEYacCHe
BUSIBNEHHs, 3anobiraHHsa | HewuTpanisa-
Lis peanbHUX i NOTEHUIMHUX 3arpo3 Hauio-
HanbHin 6e3neui YkpaiHn y kibepnpocTopi
(NYHKT 5 yactmHu nepuwoi ctatTi 1) [2, cT. 1].

3B'A30Kk Kibepbe3snekn 3 KOMYHiKaTuB-
HMMU CUCTEMaMU, MOB'A3aHMMU 3 Mepexelo
IHTepHeT, TO6TO, Yy CyTHOCTi, 3 iH(dOopmMa-
UinHMMW Yy TOMY 4MCHi Yy LIMPOKOMY pO3Yy-
MiHHI CMCTEeMaMMn CrpPUSE BXUBAHHIO TEPMiHY
«Kibepbesneka», 30KpeMa y CUMHOHIMiYHOMY
KNto4i 3 TepMmiHamu «b6esneka iHdopmauii»
Ta <«iHdopMauiiHa cuctema» [3, c. 101].
BoaHouac, ypaxoByrunm Te, WO Bax/nMBOK
i HeBiABOPOTHOK TeHAEHLIE CbOoroaeHHs
BUCTYNa€E AigxuTtanisauia ycix cdep cyc-
NiISIBHOMO XWUTTS | Y NepLuy Yepry AepxXaBHUX
cepBiciB, 1 Npu UbOMY npouec «iHdbopmaTn-
3auii», K CTBepAXYETbCHA, € 6inbw WMpo-
KMM 3@ 3MICTOM, HiXXK npouec Aigxutanisauii
[4, c. 158], KibepnpocCTip y Cy4acHUX yMoBax
OXOMJIE NMPAKTUYHO YCi cepun CycninbHOro
XUTTS, SKUX TOPKHynacs iHdopMaTusauis
i AKi NPy LbOMY NMOB'A3YI0TbCSA 3 KOMYHIKaTUB-
HUMK cuctemammn. Came TOMY, 9K CnpaBen-
nmnBo cTBepaxye A. B. OMenbyeHKo, akTUBHO
€BOJIIOLIOHYUYNI UndpoBuin CBIT NoTpebye,
30KpeMa edeKTMBHOI HauiOHanbHOI CcuUc-
TeMn Kibepbesneku, WO 34aTHA Y TOMY YUCTI
3abe3neunTn MOXIMBOCTI uMdbposisauii ycix
cdep cycninbHoro xutTs [5, c. 144]. Ii noby-
[oBa Ta edeKkTMBHe PYHKUIOHYBaHHS, Bo4Ye-
BWUAb, MOBUHHI 3AiINCHIOBATUCA Ha HaNeXHin
HOPMaTWUBHIN OCHOBI.

Lo »x cTocyeTbca BnacHe ¢opM 3arpos
Ha NpOTUAII0 SKUM MOBUHHA OpPIEHTYBaTUCH
HopMaTuBHa 6a3a kibepbesnekn, TO HUMMU
BUCTYNaKTb, 30KpeMa LWKiaaMBe nporpamMmHe
3abe3neyeHHs (Bipycn), 60THeT, nporpammn-
BUMaraudi, @isnyHe NOWKOAXKEHHS CUCTEMM
[1, c. 13], BuKpageHHsa ocobucToi iHdhopma-
uii [6, c. 16] a iH.

CTOCOBHO KOHKPETHUX KEWCIB, AKi AEMOH-
CTPYIOTb XapakTep Ta MacwTtabu cydacHux
Kibep3arpo3, To 3 UbOr0O NpPMBOAY MOXHa
HaBeCTW gekinbka npuknagis. OgHUM i3 HUX
BUCTynae KibepaTaka Ha HasirauinHi cuc-
TemMu, Wo obcnyrosyoTb noptu Pecnybnikm
Kopes BHacnigok 4yoro Bigbynocsi nepepu-
BaHHA GPS-curHany 1 nepegava HeBipHOi
iHdbopMauii WoAo0 Micue3HaXO4XEHHS Mop-
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CbKMX CyAeH BHacnigok yoro 280 Toprosenb-
HUX Kopabnis 6ynu BMMYyLLEHI NOBEPHYTUCS
Ao noptie [1, c. 13].

Takox y KiHUi 2016 poKy BITYM3HSAHA
eHepreTnyHa cuctema crtana o6’ektom kibe-
pataku Bigomoi sk «BlackEnergy 3». Cepep
NOTY>XHOCTEN «[TpukapnaTtraobneHepro»
6e3nocepedHiM npeaMETOM aTaku BUCTY-
nuna, WMOBIPHO aBTOMAaTM30BaHa CUCTEMA
KepyBaHHS TEeXHONOrM4YHMM NpoLecoM, Lo
€ pi3HOBMAOM iHOpMaUinHMX cuctem. Kibe-
paTaka npu3sena A0 BUMKHEHHS 6/1M3bKO
30 niacTaHuin BHacnigok 4yoro 6e3 enekTpo-
nocradaHHa onuHunoca 230 TUC. cnoxuea-
yiB [6, c. 16].

2. OCHOBHI HOpMaTMBHO-NPaBOBI aKTH

OCHOBHMM 3aKOHOAABYMM aKTOM, LWO
Hapa3i pernamMeHTye BiAHOCMHW Yy cdepi
3abe3neyeHHs Kibepbesnekn B YKpaiHi,
BUCTYNae 3akoH YKpaiHn «[1pO0 OCHOBHiI
3acaan 3abe3snedeHHs Kibepbesnekn Ykpa-
iHn» [2].

Ha MOMeHT nigroTtoBKM LbOro Martepiany
3aKOH CKafjaeTbCs 3 N'aTHaAusaTU crtaTen,
a TaKoX MPUKIHLUEBUX Ta nepexigHux nono-
XXEeHb i NpyM UbOMY He MOAINAETLCS Ha po3-
Ainn. MNepwi Tpu cTaTtTi 3aKOHY MalTb MeB-
HOI MipOK «BCTYMHUIN>» XapaKTep, OCKiNbKK
3HAYHOK MIpOK XapaKTepusylTb CaM HoOp-
MaTMBHO-NpaBoBMiA MaTepian. MaeTbcs npo
TEPMiHW, NMpUHUMNAM 3aCTOCyBaHHA 3aKOHY
Ta «nNpaBoOBi OCHOBW 3abe3neuyeHHs Kibep-
6e3nekn YkpaiHu» (y SKUX OKPEeCNHETLCS
XapaKkTep A)Xepen, WO peryawrTb Biano-
BiAHI BIiAHOCUMHM, a TAKOX IX iEpapxidyHa cuc-
TeMa y X0J4i 3acTtocyBaHHS) [2, cTtaTtTi 1-3].

CBoe€to 4eproto cratta 4 «06’ektn
Kibepbesnekn Ta Kibep3axucTy»,
ctatta 5 «Cyb'ekt 3abesneveHHsa Kibep-
3axucty», cratra 6 <«O6'ekTm  KpuUTU4-
HOi iHdpacTpykTypu» Ta ctatta 7 «[lpuH-
uMnn 3abesnedyeHHs Kibepbesnekn» [2,
cTatTi 4-7] y CYTHOCTI XapakKTepusytoTb
CTPYKTYpy nNpaBoOBigHOLWEHHS i3 3abe3ne-
YeHHa Kibepbe3nekn, a TakoX 3acaaum ix
nobynoBn Ta AnHaMiku. [Bi CTaTTi 3aKoHy
(ctatTa 8 «HauioHanbHa cucTema Kibepbes-
nekn» Ta cratra 9 «Ypagosa KoMaHAa pea-
ryBaHHs Ha KoMn'loTepi HaA3BWMYaWHI noaii
YkpaiHn CERT-UA» [2, cTtaTtTi 8-9]) npwu-
CBSIYEHI iHCTUTYUIMHMM acrnekTaM BiTYM3HS-
HOI cucTemmn Kibepbesneku. Takox y dokyc
NOMNOXeHb 3aKOHY BKJ/IOYEHO NMUTaHHSA Aep-
XXaBHO-NpMBATHOI B3aeMogii y cdepi Kibep-
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6e3nekun (ctatta 10) Ta HeobXxigHOCTI cnpu-
AAHHA cy6’ekTaM 3abe3neyeHHs Kibepbesneku
(ctatta 11). OXOpOHHMX acnekTiB aHani-
30BaHMX BIAHOCUH TOPKHYyNucs 6naHkeTHe
NOJSIOXXEHHS CTaTTi 12 3aKoHy, KO BU3Ha-
4YalTbCd BUAWN OPUAMYHOI BiANOBIAANbHOCTI
3@ MNOpYLWEHHa 3akoHogaBcTBa Yy cdepi
3abe3neyeHHa kibepbe3nekn, a TaKoOX
ctatta 15 «KOHTpO/sib 3@ 3aKOHHICTIO 3axo-
[iB i3 3abe3neyeHHs Kibepbesnekun YkpaiHu»
[2, cTaTTi 10, 11, 12, 15]. NMuTaHHS diHaH-
COBOro 3abesneyeHHs 3axoais Kibepbesneku
oTpuMano BiaobpaxeHHs y ctaTtTi 13 3aKoHy
y TOM 4ac §K cTaTTa 14 BperynboBYE BiAHO-
CWHWN, NOB'A3aHi 3 Mi>XHAPOAHOIO CriBnpaueto
y cdepi kibepbesneku [2, cTaTTi 13, 14].
3aKkoH YkpaiHn «[lpo OCHOBHI 3acaau
3abe3neyeHHss Kibepbesnekn YkpaiHu», §K
3a3HavatoTb O. bakaniHcbka Ta O. BakanuH-
CbKUI, (POPMYE 3aranbHy apXiTeKTypy Haui-
OHanbHOI cucteMmn Kibepbesnekn, a TakoxX
po3noAina€ 3aBAaHHSA 1 pO3MEXOBYE NOBHO-
BaXEeHHS MiXX OCHOBHUMU cyb’ekTammn 3abes-
neyeHHs Kibepbesneku Ao AKMX BiAHOCATLCS,
30KkpeMa HauioHanbHMM KoOOpAWHALINHWUIA
ueHTp Kibepbesnekn, MiHicTepcTBO 06POHM
Ykpainm, Cnyxb6a 6e3neku YKpaiHu Ta iHWi
cyb’ektn [3, c. 104]. Mpu UbOMYy B SKOCTI
NO3UTUBHUX CTOPiIH 3aKOHy, $K 3a3Hayae
A. B. Tapactok, BUCTyna€ odiuinHe BBeAEHHS
Y OpUANYHUM  MNOHATIMHO-KaTeropianbHUM
anapaT TakKuX MOHATb sIK «Kibepbesneka»,
«KibepaTaku» Ta «kibepsaxuct» [7, c. 203].

BoaHouac y CBiTNi OKpecneHmnx NonoXeHb
BaX/IMBe 3HAYEHHSA MalTb Aekinbka obcra-
BWH.

MepLwot BUCTYNae Te, WO HOPMU 3aKOHY
YKpaiHu «[po 0CHOBHI 3acaaun 3abe3neyeHHs
Kibepbe3nekn YkpaiHM» 3a KOJOM BigHO-
CWH, SIKUX BOHM TaK YM iHaKLIe TOpPKaKTbCS,
HeobXiAHO OCMMCAIOBATU Y AELO LWMPLIOMY
KOHTEKCTi, 30KpeMa B acrnekTi 3aKoHy YKpa-
iHW «[lMpo HauioHanbHy nporpamy iHdopMa-
TU3auii».

Mepwnin i3 3a3HaAYeHMX 3aKoHOAABYMX
aKkTiB npunHaTto y 2017 poui, a apyrmn -
HanpukiHui 2022 poky.

Mpy UbOMY, SIK 3a3HAYAETbLCA Yy CTaTTi 3
3aKoHy YKpaiHu «lpo HauioHanbHy Nnporpamy
iHpopMaTu3auii» HauioHanbHa nporpama
iHpopmaTu3auii cnpsMoBaHa Ha 3abe3ne-
YEeHHS, 30KpeMa BMpOBaXXeHHs Ta 3acTo-
CyBaHHS iHbopMaLiNnHO-KOMYHIKaTUBHUX
TEXHONOrN y AepXaBHOMY yrnpasfiHHi, Mic-
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LeBOMYy CaMOBpsAAYyBaHHI Ta CycnifibHOMY
XWTTi, CTBOPEHHS Ta pO3BUTKY CUCTEMU Aep-
XaBHUX iHMOpMaUiINHMX pecypciB, PiBHOroO
AOCTYyny A0 iHOpMaLUiMHO-KOMYHIKaTUBHUX
TEXHONOrN Ta niaBUWEHHS pIiBHA OCBive-
HOCTi rpoMagsH 3 nuTaHb iHdoOpMaLifiHo-
KOMYHiKauinHnUx TexHonorin [8, ct. 3].

3. Mpo6sieMHI acnekTn

HaBeneHi HOpMATMBHI MONOXEHHSA 3 ypa-
XYBaHHAM TeHAEHUIN pO3BUTKY CYCninbCTBa
[03BOJISI0Tb OKPECINTM iBa OCHOBHI BEKTOPM
eBofoUil iHpOpMaUIMHOro 3aKOHOAABCTBA,
a TOMY i ABa HanNpsiMKK reHesn HOpMaTUBHO-
npaBoBoi 6a3un 3abe3neyeHHs Kibepbesneku.
HuMM BMCTynawTb BiAHOCWHMK, MOB'A3aHi i3
CYCNiIbHUMN Ta [AepXaBHUMWU [HTepecamu,
a TaKOX BIAHOCWMH, B OCHOBI SKUX JI€XUTb
NpuMBaTHUN iHTepec.

30KpeMa, y TOMY 4uchi y CBIiTNi Ha3BwM
3aKkoHy YKpaiHu «lNpo ocHOBHI 3acaau 3abes-
neyeHHs Kibepbesnekn YkpaiHn» HeobxigHO
3BEpPHYTM yBary Ha CTatTio 4 3aKOHY, SIKOK
B AKoOCTi ob6’ekTiB Kibepbe3snekn posrnsaa-
IOTbCS Y TOMY 4YMCNi KOHCTUTYUINHI npasa
i cBoboan NIOAMHK | rpOMaAsHMHA, @ TakoX,
30KpeMa CTanunh po3BUTOK iH(OpMaLiMHOIo
CyCninbCTBa Ta UM@PPOBOro KOMYHIKaTUBHOIO
cepenoBulla, AepxaBa Ta i KOHCTUTYyUiN-
HUMA Nnap, CyBepeHiTeT, HauioHanbHi iHTep-
ecu B YCiX cdepax XUTTERISNbHOCTI ocobu,
CycninbCTBa Ta [AepxasBu (YacTMHa nepLua
ctatTi 4) [2, cT. 4]. Ane BaxauBo, WO Ais
3aKOHY, 1K 3a3HAYa€ETbCSA B YaCTUHI nepLuin
CTaTTi 2, He MOLWMNPIETLCS, 30KpPEMa Ha Bif-
HOCMHMW Ta MOCAyrun, NoB’a3aHi i3 3MicTOM
iHbopMaUii, Wwo ob6pobnseTbCs B KOMYHiKa-
UinHMX cuctemax Ta/abo B TEXHOMOMYHUX
cucTeMax, a TaKOX Ha couianbHi Mepexi
M npuBaTHi iHboOpMaUinHi pecypcn B Mepexi
IHTepHeT [2, cT. 2].

BianoBiaHe MONOXEHHA OTPUMYE PO3BMU-
TOK Y YaCTWHi ApYyrin CTaTTi 4 3a3HAYeHOoro
3aKoHy akot Ao o6’ekTiB Kibep3axucTy Bia-
HOCSITbCSl, 30KpEeMa KOMYHiKaUuilHi cucTemu
yCix hopM BNacHOCTI, B AKX 06pobnstoTbCs
HauioHanbHi iHpOpMaUiiHi  pecypcn, WO
BMKOPUCTOBYIOTbCA Y TOMY 4uUC/i B iHTep-
ecax opraHiB Aep>aBHoOi Bnagu Ta BilCbKO-
BUX (OpMyBaHb, @ TaKOX KOMYHiKaLUilHi
CUCTEMWU, SIKI BUKOPUCTOBYIOTBCS ANS 3a40-
BOJIEHHS CyCniNibHUX noTpeb, n 06’ekTn Kpu-
TUYHOI iHppacTpyKTypu [2, CT. 4].

Li nonoXeHHSA MatoTb BaXX/IMBE MpakTU4He
3HAYEeHHSs, agXe Yy CYTHOCTIi BOHM [OCUTb
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YITKO (PparMeHTyloTb MpMBATHI Ta Ny6niYHi
BiAHOCMHUN, Ha AKi NOWMPIOETLCA 3aKOH.

IHakwe Kaxyun, NONOXEHHA 3aKOHY
YKpaiHu «[po 0CHOBHI 3acaaun 3abe3neyeHHs
Kibepbe3nekn YKpaiHn» yMOBHO PO3MEXOBY-
I0Tb BiAHOCWHM, MOB’A3aHi 3 BUKOPUCTAHHAM
KOMYHiKaUiMHMX cucTeM, Ha nybniyHi, To6TO
Ti, WO CTOCYHOTbCA HaUiOHaNIbHUX iHTepeciB
YKpaiHu, CyCniNbHUX Ta AepXaBHWUX iHTep-
ecCiB, @ TaKoX Ti, WO CTOCYKTbCHA CYyTO Mpu-
BaTHUX iHTepeciB. TOHTO «KUTTEBO BaXNMBI
iHTepecu NIAMHKU | rpoMaasiHMHa», sk Bba-
YAETbCS, OXOM/IITLCA 3aKOHOM B Ti Yac-
TUHI, Y AKiM BOHW BXOASATb A0 3a3HAYeHUX
ny6niyHnX iHTepecis.

CBOEID 4epro HenowupeHHs 3aKoHY Ha
couianbHi Mepexi W npuBaTHI iHPOpMaUiliHi
pecypcu B Mepexi IHTepHeT 03Hava€ wo ue
NUTaHHSA 3anuWAETbCa Yy cdepi NpaBOBOro
BM/JINBY iHWMX aKTiB.

I 3 yuboro NpmMBOAY HEMOX/MBO He BiAMi-
TUTU, WO Y CYHACHUX KPUANYHUX AOCNIOXKEH-
HAX MUTaHHS Kibepbe3anekn OCMUCIIOETLCA
nepeBaxHO Yy KKYi 3aXUCTY KPUTUYHOI iHb-
pacTpyktypu [3, c. 105], a Takox B KtOYi
060poHHOI yHKUIT Aepxasu [9, c. 108].

BoaHouac, npurMatroum 40 yBaru 3asHa-
yeHe, He MOXHa irHopyesaTu i Toro, wo
Kibepbe3sneka CTOCYETbCSA TaKOX i AisNb-
HOCTi Cy6’eKTiB rocnofapltoBaHHs y UinoOMy
[3, c. 105] i npn ubOMy He nule enekTpo-
HHOI TopriBni [6, c. 16] To6TO ¢hiHaHCO-
BUX PWHKIB, npoTe 6yAb-AKOi aKTUBHOCTI
y KibepnpocTtopi B3arani, a ToMmy dak-
TUYHO iHTepeciB YCiX KaTeropin cycninb-
ctBa [10, c. 3]. Y 3B’93KYy 3 MM MOJIOXKEHHS
iHpopMauinHOro npasa, CNpsAMOBaHiI Ha
3abe3neyeHHsa KibepHeTuyHoi 6e3nekn, 3a
npeaMeTOM perytoBaHHA MOXYTb MaTu 8K
ny6niyHO-NpaBoBUIM Tak i NpMBATHO-NpaBo-
BuUi xapaktep [11, c. 203].

3BiCHO, OXOMJIEHHS BiANOBIAHMMKM MONO-
XEHHSMU NpuBaTHUX BIAHOCWH, 30Kpema
NoB’A3aHNUX 3 KOPNOPATUBHMMU KOMYHiKa-
UinHMMKM  cucTeMaMn, couianbHUMKM  Mepe-
XaMu, a TakoX MNpPUBaTHUM BUKOPUCTAHHAM
Mepexi IHTepHeT Mae AenikTHUI XapakTep,
agxke NAeTbCs y TOMY YUCAi Npo NpaBo 0cobu
Ha iHdopMauito Ta NpuBaTHiICTb. OAHaK, He
MOXHa irHopyBaTu TOro, WO BigNoBigHI
iHdbopMauinHi NnpaBa BiAHOCATLCA A0 YeTBep-
TOro NOKONIHHSA NpaB NoanHN [12, €. 41-44],
a TOMy ix 3abe3neyeHHs € HaraabHOK yMO-
BOK CY4YaCHOCTI.
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BucHoBkM. T[ligBoadun nigcymku nig
BUKNAAEHUM BMLLEe, HeobXiAHO noroamMTmucs
3 BUEHUMMU, AKi BUC/TIOBJTIOOTb NEPEKOHAHICTb
y TOMY, LWO BiTYN3HSAH@ HOPMATUBHO-NPAaBOBa
6a3a kibepbesnekn nepebyBae nNule y CTaHi
CBOro 3apoaxeHHsa [11, c. 203], a 3akoH
YKpaiHu «lpo oCHOBHI 3acaau 3abe3neyeHHs
Kibepbesnekn YKpaiHM» € nnwe nepeBaxHo
«QOPOXHbOK KapTol» ANns GopMyBaHHSA
cneuianbHOro HOpPMaTMBHOrO  MaTepiany,
a He BCEOCSHXXHMM aKTOM, WO perysieE Big-
HOCUHK y cdepi Kibepbesnekn [7, c. 204].
Tob6To Ue nuwe nepwunim Kpok, 6asa i ceoro
poay «TpamnniH» anga 6inbw rnobanbHOI
3aKoHoAaBu40i poboTu.

I npobnema nonarae He CTiNbKK B «HeA0-
BEpLUEeHOCTi» HOPMAaTUBHO-MPAaBOBOro MaTe-
piany, CKiflbKW y BNAWBI Ha MPaBOTBOPYUN
npouec AeKinbKoxX (akTopiB, SKi yHeMoX-
nmeunun ¢GopMyBaHHS oapasy KOMMIEKCHOI
M 3aBepLleHOol Ha AaHOMY iCTOPUYHOMY eTani
PO3BUTKY CUCTEMU HOPMATUBHOIO-MPaBOBUX
MOSIOXEHb, WO PpernaMeHTyTb BiAMNOBIAHI
BiAHOCMHWN. TaknMK dakTopamMmn BUCTYMNUN:
1) cTpiMKMA pO3BUTOK iH(OpMaLiNHNX Tex-
HOMOriM N X BNPOBAAXEHHA Y BCi chepu
CYCMiNIbHOrO XWUTTS; 2) akTUBHA €BOOLIS
3arpo3 kibepbesneui, T06TO OpPM BUKO-
PUCTaHHS iHPOPMaLUINHMX CUCTEM Yy MpPOTU-
npaBHUX UINSAX | NpU UbOMY Ha YCiX PiBHAX
3I04MHHOI AiANbHOCTI; 3) BIACYTHICTb cdhop-
MOBaHOI NPaKTUKK MpaBOBOro peryaloBaHHSA
BiANOBIAHWX BIAHOCWMH, 3AaTHOI He nuuwe
ornepaTuMBHO pearyeBaTM Ha 3MiHW Yy CuUC-
TeMi OCHOBHWUX 3arpo3 kibepbesneui, npoTte
M TakoX LWBMAKO €eBOJOLIOHYBaTU Bigno-
BiAHO A0 pO3BMTKY 3arpo3 y KibepnpocTopi.

MpoTe, UM He Hambinbw BaxnnMeBuMM dak-
TOPOM, KU 3 04HOro 60Ky BM3HAYMB aKTy-
aNbHUI CTaH pO3BUTKY NpaBoBoi 6a3n Kibep-
6e3neku, a 3 iHWOro — AeTEPMIHYE BEKTOPM ii
noAanbLLIOi €BONIOLUIT BUCTYNAE iHTerpanbHui
xapakTep nigHaToi npobnemu. Kibepbesneka
CTOCYETbCS YCiX cdep CyCnifibHOro XuTTS
Y SKWUX BUKOPUCTOBYKTbHCSH KOMYHiKaLUinHi
CUCTEMMU, a e, Y CYTHOCTI, YCi cepu XnUTTs.
I 3 uboro cnigye, WO NUTaHHA Kibepbesneku
OXOMJIIETHLCA YCiMa raay3samu rnpasa BHacni-
AOK 4oro HabyBa€ BiAHOCHO HUX iHTerpauin-
HOro xapakTepy.

Came y UbOMY 3HAXoAMTb NiATBEPAXEHHS
Ta o06CTaBMHa, WO Cy4yaCHa HOPMATUBHO-
npaBoBa 6a3a kibepbesneku nponwna nuwe
nepLlnin eTan CBOro CTaHOB/IEHHS. B sKOCTI
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HaCTynHOro ertany HeobxigHO po3rnagaTtv i HOPMaTMBHMX MONOXEHb i Y KOHTEKCTi OKpe-
rasyseBy €BOJIIOLIO Ha PiBHI cneuianbHUX  MWUX cep CyCcninbHUX BIAHOCKH.
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AOCbLE, MPOPIJIb, OPIEHTYBAHHSA AK AHAJIITUYHI NPOAYKTM
Y NPABOOXOPOHHIN AIAJIbHOCTI

Mauun6opcbka OneHa MaHoniiBHa,

CTapwuin Buknagay kadeapuv UmMBinbHO-NpaBoOBMX AUCUMUMIIIH
BonMHCbLKOro HauioHanbHOro yHiBepCUTETY iMeHi Jleci YKpaiHKu
ORCID ID: 0009-0000-5971-6722

Cratrs npucBsiHeHa AOCTIAXKEHHIO aHaaiTUYHUX LOKYMEHTIB rpo ocoby, sika nepebysac
nig KOHTPOJIEM 1PaBOOXOPOHHUX OpraHiB. MeTow HayKoBOI pO3BifKu € aHasi3 iHpopmaLliiHo-
ro, KOMYHIKaTMBHOIro 1a aHasaiTM4HOro acriekTiB CTBOPEHHS rpaBOOXOPOHUSIMU AOCLE, MPoQito
(noptpety) Ta Opi€eHTyBaHHS. BCTaHOBEHO, O Ui aHaNiTUYHI NpoAyKTH e He byan npeamMeTom
yinicHoro gocnigxeHHs. poaHasizoBaHO HasiBHICTb | CYTHICTb BM3HA4Y€HHS MOHSTb AOChE, po-
Qino Ta OPIEHTYBAHHS Ta 3arnporoHOBaHO B/IACHI BU3HAYEHHS UMX KaTeropit K aHaaiTuyHux
ZOKYMEHTIB npo 0coby y cgepi npaBooOXopOHHOI Aisi/IbHOCTI. [eTasibHO rpoaHasnizoBaHo CKAaA40Bi
iHGbopMaLiiHOro acnekTy poboTu rNpaBoOXOPOHLIB 3 aHaAITUYHUMU JOKYMeHTamu. OnncaHo crie-
ungiky 6azosux macmsiB iHgopmauii (npupogHoi Ta couyiasabHoi), opm (ecTeTuyHoi Ta ceMaH-
TWYHOI) | BUAIB iHopmalii, sKi BU3HaYaroTbCS 3@ pi3HUMU KpuTepismm (3a criocobom nepesadi
Ta CrPUHUHATTS, 3@ ONOCEPEAKOBAHICTIO CAPUAHSTTS ¥ 06p06KM, 3a CyCrisIbHUM MPU3HaYEHHSIM)
Ta PO3KPUTO IXHE 3HAYEHHS AJ1 aHaIITUYHUX AOKYMEHTIB npo ocoby. OKpeMo rnpoaHasizoBaHo
Pi3Hi rpynn BaacTuBocTen iHpopmayii (atpnbyTuBHi, nparMaTuydHi, AMHaMIYHi) Ta IXHE NPaKTU4YHe
3Ha4YeHHS A/151 CTBOPEHHSI AOCLE, MPOQII0 ¥ OPIEHTYBaHHS. 3HauqyHy yBary npuaizieHo BUuMoram 4o
iHGopMaLii (IKICHUM, KiZlbKiCHUM, LiHHICHMM) Ta BUMOram A0 Pi3HOro poay Axepesn iHgpopmadii,
rnpy LUbOMY DPO3KPUTO IXHE 3HAYEHHS A1 poboTH rnpaBooOXOopoHLiB. [1py aHani3i KOMyHiKaTuBHO-
ro acnekty yBary npuAaisIEHO BCIM €/1eEMEHTaM KOMYHiKkalii Ta 3acobaM KOMYyHiKaLii, a Takox ix
(DYHKLUIOHa/IbHOMY 3Ha4YeHHI0 4715 iHopmaLifiHo-aHaniTM4Hoi poboTu rNpaBoOXOPOHHUX OpraHis
i3 JOKyMeHTamn npo ocoby. BUBYEHHS aHaAiTMYHOrO acrieKkty CTOCyBasioCs aHasilzy Kputepiis
Biabopy Ta ouiHKu iHGopMaLii, Npy LbOMYy ONUCaHO LUNPOKMI CIEKTP METOAIB aHaaiTu4HOI pobo-
TV Ta HaBeAEHI NpuKAaau peasidadii KoXXHoro Mmetogy B poboTi MpaBoOXOPOHLIB 3 JOKYMEHTaMU
rpo ocoby. lpakTnyHe 3Ha4YeHHs AOC/IAXKEHHS M0ASIra€ y popMyBaHHi TEOPETUYHOIO MigrpyHTS
A1 onTuMi3ayii npakTu4YHOIi po60TH 3 aHaAITUYHUMM MaTepiasamu rpo ocoby, Lo nepebyBsac nig
KOHTPOJIEM [IPaBOOXOPOHHMX OPraHis.

KnroyoBi cnoBa: aHaniTMyHni 4OKyMeEHT, ocoba, Lo riepebyBa€ nig KOHTPOIEM MPaBoOOXo-
POHHUX OpraHiB, iHGopMaLisiHWi acrekT, KOMyHIKaTUBHUI acrekT, aHaaiTUYHUIA acrekT, AOChkE,
npoginb, OpiEHTYBaHHS.

Matsyborska Olena. Dossier, profile, targeting as analytical products in law
enforcement institutions

The article is devoted to studying analytical documents on a person under the control
of law enforcement agencies. The research aims to analyze the informational, communicative
and analytical aspects of creating a dossier, profile (portrait) and targeting by police officers. It is
established that these analytical products have not yet been the subject of a comprehensive study.
The author analyzes the existence and essence of the definitions of dossier, profile, and targeting
and proposes her definitions of these categories as analytical documents about a person in the law
enforcement system. The author analyzes in detail the components of the information aspect
of police officers’ work with analytical documents. The author describes the specifics of the basic
arrays of information (natural and social), forms (aesthetic and semantic), and types of information
which are determined by various criteria (by the method of transmission and perception, by
the mediation of perception and processing, by the public purpose) and reveals their importance
for analytical documents on a person. Different information properties (attributive, pragmatic,
dynamic) and their practical significance for creating a dossier, profile, and targeting are analyzed
separately. Considerable attention is paid to the requirements for information (qualitative,
guantitative, value) and the requirements for various types of information sources, and their
importance for the work of police officers is revealed. In analyzing the communication aspect,
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attention is paid to all communication elements and means of communication, as well as their
functional significance for the information and analytical work of law enforcement agencies with
personal documents. The study of the analytical aspect concerned the analysis of the criteria
for selecting and evaluating information, with a wide range of analytical methods described
and examples of the implementation of each method in the work of law enforcement agencies
with personal documents. The study’s practical significance is to form a theoretical basis for
optimizing the practical work with analytical materials on a person under the control of law

enforcement agencies.

Key words: the analytical document, a person under the control of law enforcement agencies,
information aspect, communicative aspect, analytical aspect, dossier, profile, orientation.

Y poboTi NpaBOOXOPOHUIB OCHOBHUMMU
aHaNITUYHUMKU NPOAYKTaMM WOAO0 (Pi3MYHOI
ocobu, saka nepebysae nig KOHTponeMm npa-
BOOXOPOHHMX OpraHiB, € [A0CbE, Npodinb
Ta OpieHTyBaHHsA. PoboTa 3 UMMW OOKYMEH-
TaMu Ma€ Tpu acnekTu: iHdopMaUinHUKA,
KOMYHIKaTUBHUI Ta aHaniTU4HUIA. BUBYEHHS
LUMX acnekTiB crnpsiMmoBaHe Ha (GopMyBaHHS
TEOpeTUYHOro MniarpyHTa 3a4nia onTuMmisauii
NpakTUKNU poboTHU NPaBOOXOPOHHUX OpraHiB
3 aHaNiTUYHMMKU MaTepianamum npo ocoby.

[ocbe, Npodinb Ta OpPIiEHTYBAHHA LWe He
6ynn npeaMeToM cneuianbHOro UiniCHOro
pocnigxeHHs. @axisui Ta HayKkoBUi po3po-
6unn nuwe oKpeMi NUTaHHA Woao poboTu
3 UMMM AOKyMeHTaMu. 3ocibHa M. B. [linkos-
Ccbka-biawok y cBoOi gucepTauii A€ BU3Ha-
YeHHs npodinto, OMUCYE MOro CTPYKTYpy
Ta npoueaypu MOro CTBOPEHHS i BUKOPUC-
TaHHSa Towo [1]. I. A. ®eguak HaBOAMUTb
BU3HAYEHHS aHaniTUYHOro OpiEHTYBaHHS
i IOCbE, @ TaKOX BM3HA4Ya€E CKNafoBi ene-
MEHTM OCTaHHbLOro [2]. Y HOpMaTMBHO-Mpa-
BOBMX aKTaX Ta OpraHi3auinHux AOKyMeHTax
HEOAHOPAa30BO MAETbCSA MPO OPIEHTYBAHHS,
OflHAK BMW3HAYE€HHA OpiEHTYBaHHS HaBO-
OUTbCSA TiNIbKN B KOHTEKCTI AissNIbHOCTI MUT-
HUX opraHis [3; 4]. BoueBnab, NONOXKEHHS
HasiBHMX HAYKOBO-TEOPETUYHMX Ta HOpMa-
TUBHO-IHCTPYKTUBHWUX  MaTepianiB noTpe-
6yl0Tb YTOUYHEHHS Ta AOMNOBHeHHs. OTxe,
MEeTOK CTaTTi € AOCNigXeHHs iHdopMauin-
HOro, KOMYHIKQTMBHOIMo Ta aHaniTM4YHOro
acnekTiB poboTu i3 A0CbE, Npodinem Ta opi-
EHTYBaHHSM.

MpuMKMETHO, WO A[oCbe, nNpodinb Ta opi-
€EHTYBaHHS B HAyKOBIN NiTepaTypi Ta HOopMa-
TUBHUX aKTax MOTPaKTOBYHOTLCHA MO-Pi3HOMY.
Tak, OpiEHTYBaHHS Yy MpPaBOOXOPOHHIN cdepi
TIYMaunTbCs aBTOpaMM HOPMATMBHO-MpaBo-
BUX aKTiB He sK iHpopMauisa Ta/abo AOKYMEHT
(06’ekT), a sk iHdopMyBaHHA (npouec) [3].
BogHoyac £k iHdoOpMauis BOHO BM3Hauva-
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€TbCS Yy cepi MUTHOro KoHTponto [4]. Adewwo
No-pi3HOMY TNyMaunTbCs QaxiBusgMM AOCHE:
K iHbOpMaUINHWA Ta aHaNITUMHUIA AOKYMEHT
[2; 5]. MoHaTtTa npodinto ocobun (3n04nMHUSA
abo xepTBM) € BIAHOCHO HOBMM, TOMY WOro
BU3HAUYEHHSA CYTTEBO BiApPI3HAITLCSA OAHE Bif
ogHoro [1]. Omxe, HeobXiAHO BM3HAUUTUCS i3
NOYaTKOBUMM AN HALLOI PO3BiAKM MOHATTAMMN.

Nin opieHTYBaHHAM (PO3LUYKOBUM Opi€H-
TyBaHHSM) Ha ocoby B poboTi NpaBoOOXOPOH-
HUX OpraHiB MM po3yMiTUMEMO iHdOopMaLito
npo MNPUYUHU PO3LWYKY 0cobu, cnoBecHui
onuc ii 30BHIWHOCTI, ¢doTo abo doTtopoboT
po3LWYyKyBaHOi 0cobu, nepenik ocobnmeux
NPUKMET, YCTaHOBYi AaHi (npi3Buwe, iM's,
no 6aTbKoBi (3a HasABHOCTI), rpoOMaAsiHCTBO
(niagaHCTBO), AaTta HapoAXKEHHS, CTaTb),
BKa3iBKM MNpPO MeTy pO3WYyKY Ta iHWi Heob-
XigHi ona po3wyKy BigOMOCTi, @ TaKoX cne-
uianbHUM cny>x60BMin AOKYMEHT (4M CyKyn-
HICTb AOKYMEHTIB), B IKOMY 3adikcoBaHa us
iHpopmauis.

Mpogbinb (nopTtpet) ocobu y npaBooOXo-
POHHIM AiSNbHOCTI pO3YMIEMO AK aHaniTuy-
HUMA AOKYMEHT, WO MiCTUTb creuianizoBaHui
onnc ocobu (cyb’ekTa 3104YNHY, XKEPTBU 3/10-
YMHY), KU CKNAfAETbCH i3 MCUXONOriYHOI
XapaKTePUCTMKM 0COBUCTOCTI, BCTAHOBIEHHS
TUMOBUX Moaenewn ii noBeAiHKM Ta MOTUBIB ii
AiN, a TakoX couianbHOi | 6ionoriyHoi xapak-
TepuCTuKKM (CKNaAeHoi Ha NiacTaBi peanbHUX
(hakTiB UM rinOTETUYHO).

HAocbe ocobn B poboTi NpaBOOXOPOHLIB
TPaKTYEMO $K aHaniTUYHUMA AOKYMeHT abo
CYKYMHICTb AOKYMEHTIB, B $SIKMX MiCTUTbCSH
iHpopMauia Npo couianbHy aKTUBHICTb NeB-
HOI 0cobu Ta ii YCTaHOBYI AaHi.

lNpobnemaTnka CTBOPEHHA Ta BWKO-
PUCT@HHS TaKUX aHaNiTUYHUX [OKYMEHTIB
K [0CbE, Npodinb (MOPTPEeT) Ta OPIEHTY-
BaHHS B pob0oTi NpaBOOXOPOHLIB po3KpuBa-
€TbCA B iHOOPMaLINHOMY, KOMYHIKaTUBHOMY
Ta aHaNiTMYHOMY acnekTax.
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IHpopMaLiiHMI acneKT CTBOPEHHS
aHaniTMYHMX OOKYMeHTiB nNpo ocoby nepen-
6ayae HasABHICTb y MpaBOOXOPOHLUIB BiA-
nosigHMX 3HaHb y cdepi iHdopMauii, To6TO
3HaHHA Npo Ppi3Hi KaTeropii iHdopMauii, Ti
NPUPOAHI BNAacTUBOCTI, 3aranbHi Ta cne-
uianbHi BUMoOrmM Ao iHdopMauii Ta axepen
iHpopmauii. Y npoueci CTBOpeHHs1 aHani-
TUYHMX [OOKYMEeHTiB npo o0coby BuKopuC-
TOBYIOTbCA BCi BuAW Ta dopmu iHdopmauii,
Nnpu UbOMY BaX/MBUMU € BCi il BNAaCTUBOCTI,
a HagBaxnvMBe 3Ha4YeHHsS MakwTb BMMOIMU
BflacHe Ao iHdopMauii Ta go axepen iHdop-
MaLii.

MNepenosciM 3ayBaxwumo, WO ANA CTBO-
PEHHSI @aHaNITUYHUX AOKYMEHTIB Mpo 0coby
onpauboBYETbCA 06buaBa 6a30BuMX MacuBu
iHppopmauii K BNAcTUBOCTI MaTtepii — npu-
poaHa (enemeHTapHa Ta 6ionoriyHa) Ta coui-
anbHa. Tak, Ao npupoaHoi iHdopMauii npo
ocoby MOXHa BIiAHECTU aHTPOMOMETPUYHI
AaHi  (3picT, cTatypa TOWO) Ta ocobnuBi
NpuMKMETN (HasIBHICTb POAMMOK, Qi3NYHUX
Bad, BiAOMOCTI NP0 KPOBHiI POAWHHI 3B'A3KM
TOWO); A0 couianbHoOi iHdopMauii - Bigo-
MOCTi MNpo OCBIiTYy, npodecito, rpoMaacbky
JisnbHiCTb Ta iH. BopgHouyac 6epyTbca A0
yBarn obuasi ¢opmu iH¢popmauii, Wwo po3-
Pi3HAIOTLCA Ha OCHOBI 0COBUCTICHOro CTaB-
NEeHHS A0 AINCHOCTI, — ecTeTnyHa iHbopmauis
(onKnc 30BHILWIHOCTI, CTBOpPeHHS doTopoboTa,
BUKOPUCTaHHA rpadiyHmMX 306paxeHb, HoTo
TOWO) Ta ceMaHTM4yHa iHdopmauia (ycHi
Ta NMCbMOBI TEKCTOBI MaTepiann, AOKYMEHTU
Ta iH.). AHaNITUYHi AOKYMEHTM npo ocoby
TakKoX MICTATb MepBUHHY | BTOPUHHY IHGOPp-
Mauito, Npu LUbOMY MEPBUHHOK € iHdopMa-
uis, 3ibpaHa ” HakonuyeHa y npoueci one-
pPaTMBHO-PO3LIYKOBOI AifANIbHOCTI, OTpMMaHa
3 PIi3HMX NEepBUHHWUX [OOKYMEHTIB, a BTO-
PUHHOK - pe3ynbTaTW aHaniTMYHOro orpa-
UloBaHHSA (BTOPWHHI AOKYMEHTWU, BUCHOBKM
pi3HMX eKcnepTiB, pekoMeHAalii aHaniTukis,
ncuxonoris, npodannepis Towo).

ABTOpM iHpopMaUiMHO-aHANITUYHNX
MaTtepianie (NpaBOOXOPOHLUi, npodannepun)
MaloTb BMiTW ONpauboBYyBaTW BCi BUAM iHOp-
Mayii 3a cnocoboM nepefadi Ta CNPUAHATTS.
30KpeMa, aygiasibHa iHopMayisi HaAXo0ANTb
nig 4ac 6e3nocepeAHbOro cnifikyBaHHs (onu-
TyBaHHS CBiAKiB, pOAMYIB, iHTEpB'lOBaHHS
nigo3poBaHOro Ta iH.) abo 3 BUKOpPUCTaH-
HAM TexHiYHMX 3acobiB y npoueci iHdop-
MyBaHHS nNpo ocoby, noB’a3aHi 3 Hew 310-
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4YMH 4M nogito (Hanp., TenedoHHa po3MoBa),
a TAKOX Nig 4yac NpoCNyxoBYBaHHSA, 3 ayai-
o3anucie Ta iH. pu ubOMy yBara 3BepTa-
€TbCSA NepenoBCiM Ha BepbanbHi (CnoBecHi)
3acobun (BMSIBNEHHS HASABHOCTI cMucny),
a TaKOX Ha eKCTpaniHreiCTUYHi 3acobu
(BOKanisauis, nay3nm, HasBHICTb aKUEeHTYy
TOWoO). BizyasbHa iHpopmauis, 9K i ayai-
anbHa, 36MpaeTbCa Ta ONpaLbOBYETLCA Mif
yac 6e3nocepeaHbOro CNifiKyBaHHA Ta cnin-
KyBaHHSl 3 BUKOPUCTAHHAM TEXHIYHMX 3aco-
6iB (BiAe03B’'A30K, TesleKoH(pepeHLUis Towo).
Pasom i3 TuM 30poBa iHdoOpMaUia OTpUMY-
€TbCA | ONpaLbOBYETbCA Nif 4Yac BUBYEHHS
¢oT0-, BiAeO- Ta KiIHOAOKYMEHTIB, Y Npoueci
aHanisy Micus Ta 06CTaBUH 3M104MHY, YNpo-
J[OBX CTEXEHHS 3a 0coboto, wo nepebyBac
nig KOHTpPO/SieM MNpPaBOOXOPOHHUX OpraHis,
AOCNIAKEHHSA TEKCTOBUX Ta rpa@iyHMX AOKY-
MEeHTIB TOoWO. TakTu/ibHa iH¢popmaLis oTpu-
MYETbCS Y npoueci obwyKy Ta ornsgy ocobum
4yM Micus noaii, a TaKoX Yy pasi chinkyBaHHS
3 0cobor 3a [OoMoOMOrow cypaonepekna-
faya abo BMBYEHHS AOKYMEHTIB i MaTepia-
NniB, CTBOPEHUX i3 BUMKOPUCTAHHAM LWPUDTY
Bpannga. Ockinbkn H0Oxo0Ba Ta CMakoBa
iHopmayisi € HECTINKOW, HeaeTasni30BaHOK
i BOHM He 3A4aTHi YTBOPKOBATU TEKCT, Ha iXHil
OCHOBi HEeMOXJIMBa PO3ropHyTa KOMYHiKa-
Ui, IXHi MOXNMBOCTI B KOHTEKCTI A0Ka30-
BOCTI WoA0 ocobu gyxxe obMexeHi (Hanp., He
Moxe 6yTn foka3oMm 3anax napdgymis). BTiMm
HlOXoBa iHDOpMaLis Ma€E 3Ha4YeHHs An1s po3-
WYKY Ta iaeHTudikauii ocobu i HanvacTiwe ii
BUKOPUCTaHHSA NPOSABNSETLCA B 3a/ly4YEHHi 40
OonepaTMBHO-PO3LWYKOBUX 3axoaiB cnyxbo-
BuXx cobak. OTxe, nig 4Yac CTBOPEHHS TaKuXx
aHaNITUYHNX AOKYMEHTIB K A0CbE, Npodinb
Ta OpIEHTYBAHHA BaX/MBO nam’ataTtuv, wWo,
OKpiM BepbanbHOi iHpOpMaLii, akTMBHO Ma€E
BUKOpPUCTOBYBaTUCS HeBepbanbHa iHbopma-
uisi, a BCi ii pi3HOBMAM MOXYTb 6yTH Bepbani-
30BaHi Ta 3agikcoBaHi K c/ioBecHe nosigo-
MJIEHHS.

Y 3B'93KYy 3 TUM, LLO BNPOAOBX OCTaHHbOIO
AEeCATUNITTS  aKTUBHO  BMpOBaAXXyBanucs
iH(DOpMaLiMHO-KOMYHiKaLiMHi TEXHONOTrIT,
3@ [0MNOMOrol SKMX HUHI OnpaubOBYETHCS
He TiNbKW 4mucnosa, a W rpadivyHa Ta Bep-
6anbHa iHdopMauis, B iHOOpMaUiIMHO-KOMY-
HiKauinHMX npouecax 3Ha4yHO 3b6inbwwmnacs
yacTka MalnMHOOPIEHTOBAHOI  iHopmaduii,
TOo6TO AaHUX, WO CnNpuUMMaroTbecs | 06pobns-
I0TbCS 3acobaMu 064YMCNIOBANbHOI TEXHIKK.
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Ak BIiQOMO, CbOroAHi eMeKTUBHO QYHKLi-
OHYE €aAMHa iHdopMauiiHa cuctema MBC
YKpaiHu, 30kpeMa ii pyHKuUioHanbHa nigcuc-
TeMa - iHdOpMaUiNnHO-KOMYHiKaUiiHa cuc-
TeMa «IHdopMaUiiHui nopTan HauioHanbHOI
noniuii YkpaiHu», a B il cknagi, Hanpuknag, -
iHpopmauinHi nigcnctemmn «0Ocoba», «Ocoba
(Tpadik)», «Po3wyk» Ta iH. Li po3pobku
[03B0ONSAOTbL 36epiratn Ta 06pobnaATN 3HAYUHI
obcarm iHdopmauii, ToMy MalTb BaxuMee
3HauYeHHsa Ans edekTnBHOi poboTn MpasBoo-
XOPOHHMX OpraHie. PasoMm i3 TUM iHWwa KaTe-
ropis iHopMauii 3a KpuTepieM onocepeako-
BAHOCTI CNPURHATTS — JIIOANHOOPIEHTOBAHA
iHopmauis ue 6yab-saka iHdopmauis,
OTpUMaHa nig 4ac CninKyBaHHSA 3 rpoma-
ASiHAMW Yy npoueci BMKOHaHHS cnyx60Bux
060B5A3KiB, HE BTpa4ya€ CBOEI aKTyaslbHOCTi
ANA NiArOTOBKW MNpPaBOOXOPOHUSAMW aHani-
TUYHUX OOKYMEHTIB Npo 0coby.

Mig 4ac niarotToBku iHgOpMauinHo-aHa-
NiITUYHMX  MaTepianis npo ocoby BMKO-
PUCTOBYIOTbCA Pi3HI 3@ CYCMiJIbHUM Mpu-
3HAYeHHAM BMAW  iHdopMauii macoBa
(cycninbHO-NoniTM4Ha, nobyTtoBa, HayKoBO-
nonynsipHa i T. iH.), cneyiasbHa (NCUXono-
riyHa, MegmyHa, TexHi4yHa TOLWO) Ta ocobucra
(poauHi 3B'A3KK, APYXHi B3aEMWUHM i T. iH.).
Tak, MacoBow iHpOopMaLUiEo € HEObXiaHI ans
OOCbE BiAOMOCTI NMPO rPOMAACLKY AiANIbHICTb
ocobun, napTinHy HanexHicTb, Npo ony6bni-
KoBaHi 0coboto npaui Towo, a cneuianbHO
iHdbopMaUi€, Hanpuknag, - MNCUXONOriyHa
iHbopMauia y npodini 3104MHUS YN XEepPTBHU,
XiMiyHa, dapmakonoriyHa Ta iH., oTpuMaHa
B pe3ynbTaTi cyamenekcnepTtusun, towo. Ove-
BWAHO, WO 0cobucTa iHpopMauis € BaXIMBUM
€/IeMEHTOM YCiX aHaNITUYHNX LOKYMEHTIB, AKi
CKnagalTbCs Ha ocoby, wWo nepebysBae nig
KOHTPOJIEM NPaBOOXOPOHHUX opraHie. CBOE
yeprow A0CbE, Npodinb, OPiEHTYBaAHHS — Ue
OOKYMEHTW, WO MicTatb cnyxboy iHdOp-
Mauilo, OCKiNIbKM BOHM BUKOPUCTOBYIOTbCH
y npoueci BUKOHaHHA cnyxb6oBux 060B’a3KiB,
TOMY Ha HUX MOxe 6yTu HaknageHun rpud
«[CK». Haragaemo, wo cnyxboBa iHdOp-
Mauis € BNlacHe cneuianbHOK, X04ya 4YacTuHa
iHbopMaUii 3 OpiEHTYBaHHS MOXe MoLwupto-
BaTMUCS B MacMmejia 3 METOK MpPULLBUALLEHHS
po3wyKy ocobu Ta/abo nonepeaXeHHs rpo-
MaACbKOCTi Npo Hebe3neky, siKky CTAHOBUTb
po3LyKyBaHa ocoba.

Y npoueci onpautoBaHHs  iHdopMauii
Ta CTBOPEHHSA 6yAb-IKUX aHaniTUYHUX AOKY-
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MEHTIB BaX/IMBO Nam’atatv Npo B/IaCTUBOCTI
iHGopmauii NPUPOAHI  XapaKTepUCTUKN
iHbopMauii, Wo He 3anexaTb Big NIOAMHW.
Tak, arpubyTmBHi BNACTUBOCTI iHdOpMa-
Uil — HeBiAPWUBHICTb BiA4 MaTepiasibHOro HOCidA
Ta MOBHa MpupoAa, He3aseXHIiCTb Bif HOCIs
Ta MOBM, AOUCKPETHICTb, HEnepepBHICTb
3abe3nevyoTb CaMy MOX/MBICTb iH(OpMa-
UinHOro npouecy, iHgopMauinHo-aHaniTN4-
HOi pob0TK Ta KOMYHiKaUii, 30KkpeMa B poboTi
NPaBOOXOPOHHUX  OpraHiB.  [IparMatunyHi
BNIACTUBOCTI iHopMaLii — HasiBHICTb CMUCAY
Ta HOBW3HA, KOPWUCHICTb, KYMYNATUBHICTb -
YMOX/IMBJIIOIOTbL  LiJIECNPAMOBAHE BUKOPUC-
TaHHS iHdOopMauii, XapaKTepusylTb Mipy
LiHHOCTI iHopMaUii 4N NpakTUYHOro 3acTo-
CyBaHH4. [lparMaTuU4Hi BNacTUMBOCTI MarTb
HaABaXNMBE 3HAYEHHS Y CTBOPEHHI aHaniTny-
HUX LOKYMeHTiB Npo ocoby Ta poboTi npaso-
OXOpOHLUIB 3aranoM. JuHamiyHi BNacTUBOCTI
iHpopMaUii - 3pOoCTaHHS, MNOBTOPHOBAHICTD,
baraTopa3oBe BMKOPWCTAHHSA, JAeakTyani-
3auia (CTtapiHHA) Ta peakTyanislauisi, po3cCi-
IOBaHHS — BMNAMBalOTb Ha (YHKLIOHYBaHHSA
iH(popMaUiMHUX MOTOKIB, MacuBsiB, pecypcis,
3abe3neuyoTb TAMICTb iHPOpPMaLiINHMX Npo-
LeciB, CNpuUAOTb BCTAHOB/IEHHIO KOMYHiKaLil.
[AnHaMiyHi BNacTUBOCTI CMIPUYMHAIOTD YMMano
nepewkoa B  iHGOpMaUIMHO-aHaNITUYHIN
po60Ti NPaBOOXOPOHLUIB, SIKICTb SIKOI 3HAYHOH
MipO0 BM3HAYAETLCA OMNEPATUBHICTIO.

3ibpaHa #” onpauyboBaHa daxiBuaMu-
NpaBoOXOpPOHUSAMM iHdOpMauis aAna aHa-
NITUYHMX  OOKYMEHTIB Ma€ BiagnosigaTu

NneBHUM BMMOram - [0 SHAKOCTi, KiNbKOCTI
Ta UiHHOCTI. Bumorn [0 sKOCTi iHdopMauii
(AKICHI XapaKTepuCTUKK) — AOCTOBIpHICTb,
peneBaHTHICTb, MNEepPTUHEHTHICTb, aJdeKsaT-
HiCTb, 06’€EKTUBHICTb — CMpsIMOBaHi Ha Mak-
cvManbHe BigobpaxeHHa cyTi Ta nepebiry
noAin, NoB’sA3aHMX 3 NEBHOK 0Cob010, AisNb-
HOCTI Ta Ain uiei ocobw, ii xapakTepy i T. n.
KinbKicHi xapakTepucTukn (BUMOrn 4o Kijb-
KOCTi) — AOCTaTHICTb, MOBHOTA, TOYHICTb —
MatoTb 3abe3neunTn pisHoNNaHOBY, BCEbiUHY
XapaKTepucTmnky ocobwm, ii ain, ii ocobucrocTi,
couianbHOI aKTUBHOCTI TOwWwoO. Bwumoru [o
yiHHOCTI iHdopMauii (UiHHICHI xapakTepwuc-
TUKW) — CBOEYACHICTb, AOCTYMHICTb, aKTyasb-
HiCTb, iAEHTUYHICTb, HOBM3HA — MOKJ/IMKAHI
CNpuaTK onepaTuUBHOCTI poboTK NpaBOOXO-
pOHUIB, LWBWAKOCTI iHdOpMaLinHO-aHani-
TUYHOrO nNpouecy i, K Hacnigok, BUKPUTTS
0Cc0o6u, pO3KPUTTS 310UYNHY i T. M.
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PasoM i3 TUM edeKTMBHICTb iH(dOpMa-
LiMHO-aHaniTM4Hoi poboTn Ta SKiCTb iHdOp-
MaUuiMHO-aHaNITUYHOro AOKYMEHTa 3Ha4YHOK
Mipol0 3anexuTb Bi4 Axepena iH@popma-
yii. OCHOBHUMW MNOKA3HWUKAMW SKOCTI Axe-
pena iHbopmauii € noro craryc (Biakpute,
3aKpuTe, MixxocobucTicHe), HaAiNHICTb
(piBeHb BIAMOBIAHOCTI HaAaHOiI AXepenom
iHbopMauii BCiM BUMOraM), aBTOPUTETHICTb
(piBeHb 06i3HaHOCTI A)xepena B MNEBHOMY
NMUTaHHI), onepaTuBHICTH (LWBUAKICTb iHdOp-
MYBaHHS), AOCTynHicTb (HasBHICTb 6e3no-
CepefHbOro Y OnocepefKoBaHOro 3B'A3KYy
3 gxepenom). Y npoueci iHpopmauinHo-aHa-
NiTUYHOI poboTM iHdopMauia 36upaeTbca
3 JOKYMeHTHux (onybnikoBaHux, Heony-
6nikoBaHUX i Takux, WO He nybnikyTbCs;
NEPBUHHWUX | BTOPUHHUX) Ta HEAOKYMEHTHUX
Oxepen (nokasaHHA CBiAKiB, peyoBi AoKa3u,
YCHi MOBiAOM/IEHHS, 30KpeMa Koner, YyTKH,
nniTkn) iHdopmauii. OTxe, iHbopMauinHun
acnekT TWUMONOrii CTBOPEHHA Ta BWKOPUC-
TaHHA [O0CbE, NpOQin0 Ta OpIiEHTYBaAHHSA
B po60Ti NpaBOOXOPOHHMX OpraHiB nepeaba-
Ya€E BpaxyBaHHSA BAACTMBOCTEM iHdopMauii,
BUMoOr Ao iHdopMauii Ta ii axepen.

KOMyHIiKaTMUBHMMA acneKT CTBOPEHHS,
(OpMyBaHHSl, a@ TaKOX BUKOPUCTAHHS
Yy MpaBOOXOPOHHIN AisNbHOCTI  iHdDopMa-
LiMHO-aHaNITUYHNX MPOAYKTIB LWOAO0 MEBHOI
ocobn noB’A3aHUM 3 aHani3oM efleMeHTIB
i 3acobiB cninkyBaHHsA. daxiBeub Ma€E MaTu
uinicHe yaBneHHA Npo npouec KOMYyHikauil,
MOro 3aKOHOMIPHOCTI Ta CKnafoBi. fAKicHa
Ta pe3ynbTaTMBHa iHdOpMaUiiHO-aHani-
Tu4yHa poboTa nepenbavae, 3okpema, o06i-
3HaHICTb axiBUA-MPaBOOXOPOHUA 3 esie-
MeHTamu KOMyHikayii (appecaHT, agpecart,
NOBIAOMJIEHHS, KaHan KOMYHikauii, KoMmy-
HIKaTUBHUM LWYM, KOMYHIKATUBHI QinbTpu,
3BOPOTHI 3B'I30K, KOHTEKCT i cuTyauis)
Ta YiTKe YCBiAOMMNEHHS iXHiX B3AaEMO3B’A3KiIB.

AapecaHT K paxepeno iHdopMauii Mae
HaABaX/IMBE 3HA4YeHHs, A0 HbOro MakTb
BUCyBaTUCA BIiAMNOBIAHI BMMOrM agpeca-
TOM - MpauiBHUKOM MPaBOOXOPOHHUX opra-
HiB, KM NOBWHEH aaekBaTHO, 06'€eKTUBHO
M HeynepemXeHo OUIHUTW | [Xxepeno,
i HagaHy HMM iHdopMauito. HeobxigHoO po3y-
MiTW, LWO [IOBIiOM/IEHHSI € 3aKOoA0BaHO
iHdbopMaUi€ | BOHO peani3yeTbCs He TiNbKu
MOBHMMKU 3acobamu, a  3acobamm HeBep-
6anbHUMK, TOMY noTpedbye KOMMAEKCHOro
po3KOAOBYBaHHSA. Lle 0AHaKoOBO BaX/MBO
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Ana BCix ¢axisuiB - aHanituka, npodan-
Nepa, onepaTMBHOro npauisHuka. OgHakoBa
yBara Mae€ npuainsaTuca BCiM KaHasiam KOMy-
Hikayii — BokanbHoOMy (ayaianbHOMY), 30pO-
BOMY (Bi3yanbHOMY), HIOXOBOMY, CMAaKOBOMY,
TaKTUIbHOMY (AOTMKOBOMY), He3BaXkakouu
Ha pi3HUU0 B 06Ca3i iHhopMaLii, SKM BOHU
34aTHi 3abe3neynTu.

OueBMAHO, WO 3HA4yHOW npobnemoto
B iHdopMaUuinHi poboTi € KOMYyHiKaTuBHWI
LWyM — CrOTBOPEHHS MOBIAOMJIEHHS BHAC/Ii-
[OK BMAMBY Ppi3HMX akTopiB, SKi ycknaa-
HIOIOTb Npouec nepeaaBaHHS/CNpURHATTS
iHpopMauii Ta  COPUYMHAKTb  KiSIbKICHI
i AKicHi BTpaTth iHdopmauii (eHTponito Nos.i-
AoMneHHs1). ®daxiBui BM3HAYalTb TpU TUMK
WyMy: @i3nYHUIA, NCUXIYHUA Ta CeMaHTUY-
HWI [6, C. 56]. @i3UYHUI LWYyM CNPUYUHSAIOTD
TexXHiYHi nepeLwkoamn, CTOPOHHI 3BYKM Mig vac
OYHOI YK OrocepeaKOBaHOI PO3MOBU, @ TaKOX
3aMMNEeHHA (3aBa)ka€ cCnpunMaT napasiHr-
BiCTUYHI 3acobun), 3abpyaHeHHs (HanpuKnag,
NASAMM Ha AOKYMEHTax), HesIKiCHUI ApYK 4n
HEeBMPa3HUIN noyvepk i T. N. [ICUXiyHMi Wym
3YMOBJIIOETbCA  MEHTaNbHUMKU  po3nagamu,
3axBOPIOBAHHAMW, CUHAPOMAMW YU  EMO-
UinHMM CTaHOM ocCib6. McuxiyHMA WyMm nepe-
AOBCIM BMJ/IMBAE HAa KPUTUYHICTb MUCIIEHHS,
AedopMyBaHHSA iHpOpMaUii, 06'€KTUBHICTb
NOBiIAOMMIEHHS, aAeKBaTHICTb OLHKK iHgOp-
MaLlii, a TakoX Ha KOHUeHTpauito yBaru,
CNOCTEPEXUBICTb TOWO. CEMaHTUYHMI LLIYM
BUHWKAE BHAC/IAOK 3aCTOCYBaHHSA Pi3HUX
CUCTEM KOAYyBaHHSA iHdopMauii (BMKOpUC-
TaHHS Pi3HMX HauioHaNbHUX MOB, BY3bKO-
cneuianbHOl TepMiHONOrT, XXaproHy, CNeHry,
WKdpPYBaNbHUX CUCTEM), HAAXOLAXKEHHS Haa-
NMwKoBoi iHdopMauii, nepeBaxxaHHs ¢GOHO-
BOi iHpOpMaLii TOWO, a TakoxX AK pe3ynbTtaT
BEJIMKOI KiNIbKOCTi NocepeHUKIiB Y KOMYHiKa-
TUBHOMY JTAHLIIOMOBI, Yepes L0 3MEHLIYETLCA
TOYHICTb | AOCTOBIPHICTb iHdOpMaUi.

OKpiM KOMYHIKaTUBHOIO LWYMY, CKIaZ4HO
npobnemoto B iHGOPMaAUIMHO-AHANITUYHIN
poboTi € KOMyHikatuBHi @inbTpu — obme-
XXEHHS, WO BNIMBaTb Ha iHpOopMaLito B Npo-
ueci KoMyHikauii. BoHM ycknagHiowTb 36ip,
MOWYyK Ta OTPUMaHHSA iHdopMaLii, 3o0kpemMa
3a/N19 CTBOPEHHS AO0Cbe, npodinto Ta opi-
€HTYBaHHSA. CouyiasbHi (NONITUYHA UEH3Ypa,
penirinHa TarHa cnosigi, MegnyHa TAaEMHULS,
aABOKaTCbKa TAEMHWNUSA), rcuxos10riyHi (0Co-
6ucta HenpusiaHb, HEBMNEBHEHICTb, Heao-
BipMBICTb, poMaHTu3auia), @i3nyHi (Bagu



ICTOPMKO-MPABOBUIA YACOMMUC N2 1 (24), 2025

MOBJIEHHS) Ta iHWI 0B6MEXEHHS MOXYTb pi3-
HOK MipOK BM3HA4YaTU NOBEAIHKY Yy4yacHW-
KiB KOMYHiKauii Ta, BignosigHO, BNNAMBaTK
Ha SKIiCTb i KinbKicTb iHgopMauii. PinbTpu
€ hakTOpOM BiAMOBM BiA KOMYHiKauii, 3aM0OB-
4yyBaHHS iHdopMaLii, 6pexHi, BuragyBaHHs,
danbcudikauii, Mictudikauii  Towo. Big
KOMYHiKaTUBHUX &inbTpiB noTpibHO Bigpi3-
HATWU KOMYHIKaTuBHI 6ap’epn — dakTopu, SKi
3YMOB/IIOKOTb  BUHUKHEHHS HEMOpPO3YMiHHSA
B npoueci KoMyHikauii. CoyiasibHO-KyJIbTyp-
Hui (couianbHUI CcTaTyc, KOoHdecinHa npu-
HaNeXHIiCTb, €THIYHA HaNexHicTb), 6iosoriy-
Huu (BiK, CTaTb), IHTENEKTyasibHMi (Pi3HUI
piBEHb iHTENEeKTYyaNbHOro PO3BUTKY KOMYHi-
KaHTiB, 06CAr NEKCUKOHY), MopasibHui (Pi3Hi
MOpanbHi UIHHOCTI), emouitiHni (Heaaek-
BaTHUW CTaH), ecTeTuyHmii (HEeCnpuUMUHATTS
30BHIWWHLOrO  BUrNS4Yy  CriBpO3MOBHMKA),
MoTmBaUiiHui (HasiBHICTb abo BIACYTHICTb
ocobucTtoro iHTepecy) 6ap'epu cnpuun-
HAKOTb KOMYHIKATUBHI BTpaTuW, BUMarawTb
3anyyeHHd [O0A4AaTKOBUX pecypciB i vacy
ANS OTpUMaHHS HeobxigHoi iHdopmauii Ta ii
ornpauBaHHA.

Baxnuemm dakTtopom 36upaHHAa Ta nepe-
BipkM iHdOpMauii € 3BOPOTHIN 3B’S130K K
peakuis agpecata Ha nMOBiAOMNAEHHS. BiH
BM3HA4Ya€ HeOobXiAHICTb Y AOAATKOBUX 3anu-
TaHHAX AN YTOYHEeHHsa iHdopmauii, npo-
BOKAQTUBHWUX 3aMWTAHHAX 4M AigxX 3a4n4
OTPUMaHHS C/I0BECHOI/HEeCN0BEeCHOI peakuii
3 MeTol BMUSBMEHHSA 6pexHi Towo. OaHo-
4YacHO B NpoLeci KOMyHikauii Heabuske 3Ha-
UEHHS MalTb KOHTEKCT | cuTyauis - Mmicue
i Yac cninkyBaHHA, (3yMOBMIOKTb PI3HY
NnoBeAiHKY i piBeHb WMPOCTi, Hanpuknaga, nig
YaC HaJaHHS MokasaHb Yy CTaTycCi CBigka 4mn
AonuTy K 06BMHYBa4eHOro), onocepenko-
BaAHICTb CNinKyBaHHSA (3a 4OMNOMOroK Texsa-
co6iB), KiNbKiCTb Y4aCHUKIB TOLLO.

BoagHouac nigkpecnumo, Wo ANng aHanisy
Ta OUiHKM iHdopMauii Ao yBarnm HeobXxigHo
6paTn BeCb KOMNNeKC 3acobiB KOMyHiKauii:
1) 3acobu MmoBHOI cuctemu — BepbanbHi (cno-
BECHIi) 3a4/15 BUSB/IEHHS HASIBHOCTI CMUCAY:
eKkcnniunTHi (0ANHMLI MOBM), 30KpEMA BOHU
AornoMaralTb BM3HAUUTM couiasnbHe Moxo-
[)KeHH4, piBeHb OCBiYeHOCTi, NoAeKonn ncu-
Xi4YHMIM cTaH ocobu Ta iH., IMNNIUUTHI (AoTpK-
MaHHSA nMpaBuia  CNiNKyBaHHA, iMnikauii
(HenpsIMi BUCHOBKM) Ta iMAAikaTypu (HenpsmMi
CMUCNKN) A03BONAKTb BU3HAYUTU Ta OLIHUTK
AOCTOBIpPHICTb, NpaBAMBICTb, O06'EKTUBHICTb
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iHpopmMauii; 2) ekcTpaniHrBiCTu4YHi 3acobu
(BOKanisauis, naysu, WBWAKICTb MOBJIEHHS,
HasBHICTb aKUEHTY Towo), 3) napasiHrsic-
TWYHi 3acobu (KecTu, MiMika, opraHizauis
NpoCTOpyYy ANs CNiNKyBaHHSA Towo); 4) cemio-
THYHI cuctemm (rpadiyni 306paxeHHs, rabi-
TapHa cuctema (ogsar, npuKpacu, akcecyapu
Ta iH.), Konbopu, iHTep’ep ToOwWO). Takum
YNHOM, KOMYHIKaQTUBHWIM acneKT CTBOPEHHS
BCiX iH(OpMaUiNHO-aHaNITUYHUX [OKYMEH-
TiB Npo 0CO6Yy CNMPAETbCA Ha BpaxyBaHHS
0cobnMBOCTEN BCIX €NeMeHTIB KOMyHikauii
Ta cneundiyHi pakTopu CnifiKkyBaHHS B yMO-
Bax B3aeMofii 3 MpPaBOOXOPOHHWUMMK oOpra-
HaMmu.

AHanNiTUYHMWA acnekT nonsra€ y Bia-
6opi, 06pobui Ta ouiHUi 3i6paHoi iHDopMaLii,
y Bnbopi MeToAiB aHaniTM4Hoi poboTn, aHa-
NITUYHMX JoCNiAXeHb Ta POpMYyBaHHI BUCHO-
BKiB, pekoMeHaauin, rinotes, NporHo3is.

3aranom y npoueci iHbopmauinHo-aHani-
TUYHOI AiANbHOCTI, 30KpeMa Mpu CTBOPEHHI
AOCbE, NPOMiNto, OPiIEHTYBAHHS SIK aHaNiTMy-
HUX OOKYMEHTIB, AOLINIbHICTb MalOTb KpuTepii
Bigbopy iHdopMaUii — NONIMEHTHICTb, aKTUB-
HiCTb, €BPUCTUYHICTb, NPOrpPecmuBHICTb — Le
(pakTOpM OUiIHKK 34aTHOCTI iHpopMaLii cnpu-
ATW aKTUBi3auii aHaniTMYHOI Ta po3LWYyKOBOI
po60TN, CNOHYKATU A0 reHepyBaHHS BepCii
i rinoTes, NpuckoptoBaTu BigHaWAEHHS npa-
BWIbHOIMO BUpilWleHHA npobnemn - BUAB-
NIEHHS YN BUKPUTTSA 0CObn, fnoBeaeHHS BUHU
abo 3HATTA 06BMHYBaYeHb, PO3KPUTTS 3/10-
YnHy abo npaBoOMOpyLUEHHS.

IHdbopMaUinHOo-aHaniTM4YHa OiSINbHICTb
NpaBOOXOPOHHUX  oOpraHiB  nepeabavae
BUKOPUCTAHHA BCbOr0 apceHany 3aralb-
HOHAYKOBWUX Ta CneuianbHUX MEeTohiB aHa-
JiTMYHOI poboTn. Y npoueci CTBOPEHHS
OpIiEHTYBaAHHS, nNpodinto, AOCbE AO0LINbHO
3BepTtaTtucs ogpasy Ao 6aratbox aHaniTuy-
HUX MeToAiB: Agekomro3myii (Hanpuknaa,
ANa CTpyKTypu3auii pybpuk B aHaNiTUYHUX
AOKYMEeHTax), rnopiBHsIHHS (BUSIBNEHHSA cre-
umdikn ocobuctocTi i ain ocobu, npasono-
PYLWEHHSA 4YM 3/104MHY, B AKOMY BOHa nMia-
03proeTbCs, abo cepii nodibHMX noain um
Ain), HopmatnBHui (ANS BUSIBNIEHHS BiAXWU-
NEeHHs BiA4 HOPMK Yy noBeaiHui ocobu, Hanp.,
Ans opieHTtyBaHHa abo npodinto), arpe-
ryBaHHsi (BM3Ha4YeHHs TWUNOBMX XapakTe-
PUCTUK NoBeAiHKM ocobu ansa npodinto um
CTUIO XWUTTA — ANS AOCbE), BUK/IHOYEHHS
(BCTAHOBNEHHA €AWMHO MOXNMBOI 0cobu,
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il MOTUBIB, XapaKTepuUCTUK 0COBUCTOCTI),
rinore3za (po3pobneHHs Bepcin, rinoTeTny-
HMUA BUCHOBOK NpO 0Ccoby i 0cobUCTICTb 3/10-
YMHUA Yy npoueci npodalnniHry), 3aKoHoMip-
HOCTi (BUSIBMEHHSA CTIMKMX XapaKTepUCTUK
ocobu/ocobuctocTi), <«MiHimakcy» (OTpu-
MaHHSA MiHiManbHUX (AOCTaTHIX) i Makcu-
ManbHUX (MNOBHMX) XapaKTepUCTUK ocobun),
knacugpikayis (knacudikyBaHHS Ain, npa-
BOMOpYLWEHb Ta 3/104MHIB 0CO6MU), paHXy-
BaHHs1 (BWU3HA4YeHHS Mipn BWHWM ocobun),
BunpobyBaHHs  (ekcnepTtusa, Ai3HaHHS,
[ONUT), MoAesoBaHHsS (CTBOPeHHS Mogeni
noBefiHKM 3/T0OBMUCHUKA Ha Micui 3/T0UMHY
Ta B 3BMYAWHOMY XUTTI y npoueci npodan-
NiHry), ambiBasneHTHOCTI Ta CyrnepeyHocTen
(BM3HAUYEHHS MOTWBY), METOA Napasgokcy
(areHTypHa poboTa), cuctrematmnsayis (3Be-
OEeHHS iHdopMauii Ta aHaniTUYHUX MaTepi-
anie), ekcrpanossayis (06’€eAHaHHS KinbKOX

iHaykyis  (HOpMynoBaHHA  iHOAYKTUBHUX
BUCHOBKIB), JgegyKkuis (BWUBYEHHS Micus
Ta 06CTaBWH 3/104YUNHY), [geanizayis (CTBoO-
peHHs nopTpeTa 3104YMHUS abo XepTeu;
CTBOpeHHs doTopoboTa), OKycyBaHHSs
(onnc ocobnmBMX MPUKMET, BU3HAYEHHSA
MOTMBY) Ta iH. OTXe, aHaNiTUYHUIA acnekT
nepeanbavyae oOpieHTaUil0O Ha MNiArOTOBKY
BUCHOBKiIB, nepeabayeHHs A4in  ocobwu,
TeHAEeHUIn po3BUTKY CUTyauii Ta noain,
nos’aszaHnx 3 ocoboto, wo nepebysae nia
KOHTPOJIEM NPaBOOXOPOHHUX OpPraHis.
TakuM 4umHOM, poboTa MNPaBOOXOPOHLIB
3 aHaniTUYHMMW [OKYMEeHTaMu npo ocoby
Ma€E Tpu acnektTn - iHPOpMaUiNHUIA, KOMY-
HIKaTUBHWI Ta aHaniTMYHKUIA. Lli acnekTn He
TiNbKNW BM3HaYalTb NpobnemaTuky CTBO-
pPEeHHs | BWKOPWUCTAHHSA [AOCbE, Npodinto
Ta OpIEHTYBaHHA, a W BKa3ylTb LWAAXU
Ta HajawTb IHCTPYMEHTW ANS BUPILLEHHS

npoBadXeHb B OA4HE BHACNIAOK iH(MOpMa-  BCi€El CYKYMHOCTI BIiAMNOBIAHUX CyX60BUX
UiiHO-aHaniTM4HOi poboTnM womo ocobu), 3aBAaHb.
NITEPATYPA:

1. OinkosBcbka-bigtok M. B. MNcuxonoro-npasBoBi 3acagn BUKOPUCTaHHSA NpodanniHry B Aisnb-
HOCTi HauioHanbHOi noniuii : guc. ... a-pa dinoc. : 053 Mcuxonoria. Kuis, 2021. 185 c.

2. ®epuak I. A. OCHOBM KpUMiHaNbHOrO aHanisy : Haey. nocib. Jibsis : JIAYBC, 2021. 288 c.

3. Mpo 3aTBepAxXeHHs IHCTpYKLUii 3 opraHi3auii pearyBaHHs Ha 3asBW i MOBIAOMIEHHS NPO KpU-
MiHanbHi, aaAMiHiCTpaTUBHI NpaBonopylweHHsa abo noaii Ta onepaTMBHOIO iHPOPMYBaHHSA B Oopra-
Hax (migpo3ainax) HauioHanbHOi noniuii YkpaiHu : Haka3z MBC Ykpainu Big 27.04.2020 N° 357.
URL https://zakon.rada.gov.ua/laws/show/z0443-20?find=1&text=%D0%BE%D1%80%D1
%96%D1%94%D0%BD%D1%82%D1%83%D0%B2%D0%B0%D0%BD%D0%BD%D1%8F#T
ext.

4., MNpo 3aTtBepaxeHHs MNopsaaky 34iNCHEHHS aHanildy Ta OUiHKM pU3KKiB, po3pobneHHs i pea-
nisauii 3axoAiB 3 ynpaB/iHHA pM3UKaMu ANS BU3Ha4YeHHSA HOpM Ta 06CsAriB MUTHOrO KOHTPOJIIO
Haka3 MiHicTepcTBa ¢iHaHciB Ykpainum Big 31.07.2015 N2 684. URL : https://zakon.rada.gov.ua/
laws/show/z1021-15#Text.

5. OCHOBM KpMMiHaNbHOro aHanily: Teopisd Ta NpakTMKa 3aCTOCYBaHHSA B onepaTUBHUX Miapo3-
Ainax JepxaBHoi NpUKOPAOHHOT CyX6u YkpaiHu : HaBu. noci6. / O. C. Kipeesa Ta iH. XMenbHULb-
knin : HAOMCY, 2022. 360 c. URL : file:///C:/Users/eenu/Downloads/osnovy_kryminaljnogo_
analizu%20(1).pdf.

6. bauesny ®. C. OCHOBN KOMYHIKQTMBHOI NIHIBICTUKM
344 c.

nigpyyHmk. Kuis : Akagemis, 2004.

REFERENCES:

1. Didkovska-Bidiuk, M. V. (2021). Psykholoho-pravovi zasady vykorystannia profailinhu v
diialnosti natsionalnoi politsii : dys. ... d-ra filos. : 053 Psykholohiia. [Psychological and legal prin-
ciples of using profiling in the activities of the national police: Dissertation for the degree doctor
of philosophy: 053 Psychology] Kyiv [in Ukrainian].

2. Fedchak, I. A. (2021). Osnovy kryminalnoho analizu :
Criminal Analysis: Educational manual]. Lviv. [in Ukrainian].

3. Pro zatverdzhennia Instruktsii z orhanizatsii reahuvannia na zaiavy i povidomlennia pro
kryminalni, administratyvni pravoporushennia abo podii ta operatyvnoho informuvannia v
orhanakh (pidrozdilakh) Natsionalnoi politsii Ukrainy : nakaz MVS Ukrainy vid 27.04.2020 N° 357.

navch. posib. [Fundamentals of

72



ICTOPMKO-MPABOBUIA YACOMMUC N2 1 (24), 2025

[On approval of the Instructions on organizing response to applications and reports of crimi-
nal, administrative offenses or events and operational information in the bodies (units) of the
National Police of Ukraine] (2020, April 27). Retrieved from https://zakon.rada.gov.ua/laws/
show/z0443-20?find=1&text=%D0%BE%D1%80%D1%96%D1%94%D0%BD%D1%82%D1%
83%D0%B2%D0%B0%D0%BD%D0%BD%D1%8F#Text. [in Ukrainian].

4. Pro zatverdzhennia Poriadku zdiisnennia analizu ta otsinky ryzykiv, rozroblennia i realizatsii
zakhodiv z upravlinnia ryzykamy dlia vyznachennia form ta obsiahiv mytnoho kontroliu : nakaz
Ministerstva finansiv Ukrainy vid 31.07.2015 N¢ 684. [On approval of the Procedure for conduct-
ing risk analysis and assessment, developing and implementing risk management measures to
determine the forms and scope of customs control] (2015, Juli 31). Retrieved from: https://
zakon.rada.gov.ua/laws/show/z1021-15#Text. [in Ukrainian].

5. Osnovy kryminalnoho analizu: teoriia ta praktyka zastosuvannia v operatyvnykh
pidrozdilakh Derzhavnoi prykordonnoi sluzhby Ukrainy : navch. posib. (2022) / O. S. Kireieva ta
in. [Fundamentals of criminal analysis: theory and practice of application in operational units of the
State Border Guard Service of Ukraine: Educational manual / Kireieva O. S. (etc.)]. Khmelnytskyi.
Retrieved from: file:///C:/Users/eenu/Downloads/osnovy_kryminaljnogo_analizu%20(1).pdf.
[in Ukrainian].

6. Batsevych, F. S. (2004). Osnovy komunikatyvnoi linhvistyky : pidruchnyk. [Fundamentals
of communicative linguistics: textbook]. Kyiv. [in Ukrainian].

73



ICTOPMKO-MPABOBUI YACOMMUC N2 1 (24), 2025

YOK 347.61/.64
DOI https://doi.org/10.32782/2409-4544/2025-1/10

MIDKHAPOAHI CTAHAAPTU 3ABOPOHM NPUMYLUYBAHHSA A0 WNOBY
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Cmoniok ApteM IBaHOBMY,

KaHamMAaaT nefaroriyHuMx Hayk,

CTapwui BUKNagad kadeapu 3arasabHOI Neaaroriku,
MCUXONorii Ta METOAUKM MOYATKOBOI OCBITHU

KoMyHanbHOro 3aknagy BMLLOI OCBITH

«JlyubKuWi negaroriyHnin koneax» BonnmHcbKoi obnacHoi paau

Y cratTi 34i¥iCHEHO 3arasibHOTEOPETUYHY XapaKTEPUCTUKY MIXKHapOAHO-rpaBoBUX aKTiB, SKU-
My 3a60POHEHO MpUMyLLYBaHHS A0 W06y, BPaxoByrOUn TEOPETUYHI nigxoan 1a KoHuenyii, Lo
BU3HaYalThb Ba)/MBICTb BiJIbHOrO BMOOPY XXiHKM Ta 40/10BiKa SIK Npu yKAaAEeHHI Wby Tak
i nepebyBatoyn y HbOMY i 4O MOMEHTY HOro posipBaHHs. KOHCTaToBaHO, O YKA3AEHHS Wby
nig rnpuMycom € ropyLeHHIM npas JIIOANHN K Ha MDKHapOAHOMY, Tak i HauyioHaslbHOMY DIiBHSIX.
JloseseHo, o 3abopoHa rpumyLlyBaHHS A0 W6y CTOCY€ETbCS | BUNAAKIB YKAGAEHHS LUIHO-
6y 3 IHO3eMHUM €/1IEMEHTOM, OCKIi/lbKM Ha 3aKOHOAaBYOMY piBHIi repefbadyeHO 3acToCcyBaHHS 3a
HasiBHOCTI Baamn BoJi BumMor CiMeriHoro Kogekcy Ykpainu woao nigcrtaB HeZiicHocCTi wioby. Bka-
3aHO Ha AOUiNIbHICTb YAOCKOHAAEHHS HaLiOHal1bHOro CiMENIHOr0 3aKoOHO0AaBCTBa 040 3a60pOHM
npuMyLyBaHHS A0 WGy Ta BXUTTS 3axo4iB NMONEPEXEHHS yKAaAEeHHS NMpuMycoBux Lwo6is
LUISIXOM BUPOG/IEHHSI MEeXaHi3My epeKTUBHOro 3abe3rneyeHHs BUSBJIEHHS BUNAaAKIB BifgCyTHOCTI
MOBHOI Ta BIJIbHOI 3roAn XiHKW Ta 40J10BiKa. AKLUEHTOBAHO yBary Ha HeAOCTaTHOCTI 3aKOHoA4aB-
Yux HOpM, SIKUMu nepeabadyeHo BignoBiAasabHICTb 3a rNpuUMyLyBaHHS A0 W06y Ta BKa3aHO Ha
HEOb6XiAHOCTI BUPOB/IEHHSI MEXaHI3MY €(EKTUBHOIro 3abe3rne4yeHHs 3aCTOCyBaHHS ix Ha rnpakTuLi.
BcraHoB/ieHO, L0 BUsIB/IEHA OCOBUCTO XKIHKOKO Ta YOJI0BIKOM MOBHA | BiflbHa 3roga Ha yKaaAeHHSs
Wby He € 04HOPAa30BUM HOPUANYHUM (PAKTOM, OCKISIbKU [Ii€ HE InLLe rpu BCTy i y W06, a #i nig
yac nepebyBaHHs y Wiobi i JO MOMEHTY KOro po3ipBaHHS. 3arporioHOBaHO g rpuMycoBUM
LWT060M pO3yMIiTH CIMENHME COH3 XKIHKM | YOI0BIKa, SIKUK 3apEECTPOBAHUI OpraHoM AepXXaBHoi
DEECTpaLii aKTiB LUMBi/IbHOro ctaHy 6e3 HaAaHHs NMOBHOI Ta Bi/IbHOI 3roAgn 0AHiE0 Yn oboma oco-
6amMy 3 MOMEHTY HOro yKaaAeHHs | 4O po3ipBaHHS.

Knrouosi cnoBa: ripumycosmii w06, 3abopoHa, roBHa i BislbHa 3roga, Hacu/ibCTBO, Baja
BOJIi, M>KHapoAHi cTaHaapTy.

Starchuk Oksana, Smoliuk Artem. International standards on the prohibition of
forced marriage

The article provides a general theoretical overview of international legal instruments prohibiting
forced marriage, taking into account theoretical approaches and concepts that emphasize
the importance of free choice in the conclusion of marriage. It is affirmed that being coerced into
a marriage constitutes a violation of human rights at both the international and national levels. It has
been demonstrated that the prohibition of forced marriage also applies to cases involving a foreign
element, as national legislation provides for the application of the relevant provisions of the Family
Code of Ukraine concerning the grounds for declaring a marriage invalid due to a defect in consent.
The article emphasizes the need to improve national family legislation concerning the prohibition
of marriages concluded with a defect in consent, as well as the necessity of implementing
preventive measures against forced marriages by developing effective mechanisms to identify
cases where full and free consent of both parties — female and male - is lacking. Attention is
drawn to the insufficiency of legislative provisions establishing liability for forced marriage, as well
as to the need to develop a mechanism for their effective implementation in practice. It has been
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established that the full and free consent to marriage, personally expressed by both the woman
and the man, does not constitute a one-time legal act, as it produces continuing legal effects -
from the moment the marriage is concluded, throughout its duration, and until its dissolution. It
is proposed that forced marriage be understood as a marital union between a woman and a man,
registered by the state civil registration authority, without the full and free consent of one or both
parties from the moment of its conclusion until its dissolution.

Key words: forced marriage, prohibition, full and free consent, violence, defect in consent,

international standards.

MocraHoBka npo6bneMu. YknageHHs
wnoby nig NpUMycoMm € MOPYLIEHHAM Npas
JIOAVMHU K HA MiXKHaApOAHOMY, TakK i Hauio-
HasibHOMY piBHAX. OAHMM i3 HanpsMiB BAO-
CKOHaNleHHA  CiIMEMHOro  3aKOHOAABCTBA
YKpaiHn woao 3abopoHM NpUMYLLYBaHHS
[0 wnoby € npuBeAeHHS MOro A0 MixHa-
pooHUX CTaHAapTiB y cdepi 3aXucty npas
XIHKM Ta 4O0noOBiKa npu yknageHHi wnoby
nia NpuMycoMm. Y 3B'A3KYy 3 TUM, HarasbHO

notpebod € nNpoBeAEHHS KOMMJIEKCHOrO
OOCNioKEeHHA  MDKHApPOAHOro  MpaBoOBOro
perynoBaHHs  3abopoHM  NpUMyLYBaHHS

00 wnoby 3 MeTow Moro iMnaeMeHTauil
Ta 3aCTOCYBaHHA B CiMEMHOMY 3aKOHOAaB-
CTBi YKpaiHu, WO i CTasio METOoo CTaTTi.

Ons  OOCArHEHHs MOCTaBAeHOi MeTw,
HeobXxiAHO BUPIWNTK TaKi 3aBAAHHS:

- 34iINCHUTK 3aranbHOTEOPETUYHY Xapak-
TEPUCTUKY 3ab0OpPOHM NpUMYLLYBAHHA [0
wnoby, BpaxoByKUM TEOPETUYHI niaxoau
Ta KOHUEenNUii, WO BM3HA4YalOTb BaX/UBICTb
BiflbHOro BMbBOPY XiHKM Ta 4ONoBiKa $AK
npu yknageHHi wnwoby, Tak i nepebysatoun
Y HbOMY i O MOMEHTY MOro po3ipBaHHS;
npoaHaniayesatTm MiKHapoOAHi CTaH-
AapTtv 3ab60poHN NMpUMYLLYBAHHSA A0 W06y
3 MEeTO iX iMnaemMeHTauil Ta 3acToCyBaHHS
B CIMEMHOMY 3aKOHOAABCTBI YKpaiHu.
chopmynoBaTM  BRaCHi  BMCHOBKM
Ta npono3uvuii WoA0 BHECEeHHS [OMNOBHEHb
[0 CiMEMHOro 3aKOHOAABCTBA 3 METOK Npu-
BeAEHHS MOro A0 MiXXHapOoAHMX CTaHAapTiB.

CraH pocnipxeHHsi. 3abopoHa npwu-
MyLyBaHHA Ao wnwby € npegMeToM A0Chi-
oxeHHa K. O. AnekcaHaposoi, I. B. Anonin,
B. O. T'ern, O. B. O3epu, M. M. [akosuy,
P. B. KapneHko, M. B. MeHaxyn, A. A. Myxan,
T. I. NeHbkosoi, I. E. PeByubkoi, C. O. Poxko-
Boi, 3. B. PomoBcbkoi, O. C. TapaH, H. I. ®iryH,
B. M. YepHeru Ta iH.

Buknap OCHOBHOIO Martepiany
M O6rpyHTYBaHHSI OTPMMaHMUX Ppe3yib-
TaTiB Aocnig)KeHHA. MiXHapoAHMMU HOp-
MaTMBHO-NPaBOBMMW aKTaMu, AKUMU nepea-
6ayeHo 3a60pOHY NpUMYLLYBaHHSA A0 W06y
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€ 3aranbHa geknapauis npas ntoanHu 1948 p.
(cT. 16), MixkHapogHWI NaKT Npo rpoMaasiH-
CbKi i nonitmyHi npasa 1966 p. (ct. 23),
KoHBeHUis npo 3rogy Ha B3aTTa Wby,
wnobHMI BiK Ta peecTpauito wnwby 1962 p.
(€cT. 1) - 9KMMK 3aKpinaeHo BifbHY i MNOBHY
3rogy Ha BCTyn y wntb; MixxHapoaHWin nakT
NMpo eKOHOMIYHi, couianbHi i KynbTypHi NpaBa
1966 p. (cT. 10) - BKasye Ha BinbHUI BMOIp
napTtHepie y wntobi; KoneeHuis OOH npo
nikBigauito BCix dhopM AUCKpUMIHaUIi Woa0
XiHOok 1979 p. (cT. 16) - akueHTye yBary
Ha BiNbHMA Ta Aob6posinbHWUI BUBIp napT-
Hepa y wnobi; KoHeseHuia Pagn €sponn npo
3anobiraHHa HaCUNbCTBY CTOCOBHO XiHOK
i AOMalWHbOMY HacunbCTBY Ta 60poTbby i3
ummMn aeuwamm (CtambynbCbka KOHBEHLINA)
2011 p. (cT. 32, 37) - BM3HA4Ya€E UMBINbHI
HacniakM nNpuMycoBmx wWNO6IB Ta KpuMi-
HajlbHY BiANOBIAANbHICTL 3@ NpUMyC A0
wnwoby.

3AIMCHIOKYM aHani3 MiXKHapOAHUX CTaH-
AapTiB y cdepi 3abopoHM NpUMYCOBUX LLUIO-
6iB BapTo 3ragaTu i Pesontouito 1468 (2005)
«pumycoBi wnwbu Ta auTadi  wawobu»
MNapnameHTCcbkoi acambnei Pagu €sponu,
y nN. 4 9KOi BM3HAUYEHO MOHATTS MPUMYyCO-
BOro wnoby sik Cow3y ABOX 0Cib, y KoMy
NPUHANMHI O4Ha 3 AKUX He AaBana MOBHOI
Ta BiNbHOI 3roan Ha wnwb [1].

TOTOXHE AOKTPUHAsIbHE MOHATTS BU3HA-
yae O. C. TapaH 3ayBaxyluu, WO nNpu-
mMycoBmin Wb - ue wnwb, y SKoMy oaHa
abo obuasi cTtopoHn ocobucto He Haganu
CBOI MOBHY Ta BiflbHY 3ro4y Ha MOro ykna-
AeHHa [2].

3BiAcKn, NoBHa i BilbHa 3rojga 4o0/0BiKa
i XiHKK, siKa Mae 6yTn BMsSIBNEHA HUMKU OCO-
6uCcTOo € HEeobXigHOK MNO3UTMBHOK YMOBOK
BCTYNy y wntob Ta cBiguYnTb NPO BIiACYTHICTb
BaAW BOJi NpY NOro yKnageHHi.

MNpoaHanizysaswn cT. 37 CrambynbCbKoi
KOHBEHLii, MOXHa BWUAINUTU Taki QopmMun
npuMMycoBoro wnby, §AK: NpUMyLIYBaHHSA
Aopocnoro abo AUTUMHKU A0 BCTyny B Wk06;
3aMaHloBaHHA gopocnoro abo AUTUHKM Ha
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TepuTopito CTopoHn, abo aepxxaBu iHLWOIT, HiX
Ta, y SKi BiH YUM BOHA NpoOXMBaE, Ans Npu-
MYLUYBaHHSA LbOro Aopocsioro abo AUTUHKU A0
BCTYNy B wntob [3].

Mopsaa 3 TvM, CtambynbCbkKa KOHBEHLiS
KpuMiHanisye oi3nyHe (KaTyBaHHsA, obMe-
XeHHs cBoboauM nepecyBaHHSA, ndnacu
TOLLO), cekcyanbHe (CeKkcyanbHi AoMaraHHs,
3rBaNTyBaHHS TOLWO), NCUXo0NorivyHe (MaHiny-
NIOBAHHS, CTBOPEHHS €MOUIMHOT 3aN1eXHOCTI,
BCTAHOB/IEHHS1 3a60OpPOH TOLWO0), EKOHOMIYHe
(3abopoHa npautoBaTU, NPUMYLLIYBaHHS A0
npaui, no3basneHHs ki Yn oaary, 3abopoHa
HaBYaTMCS TOLLO) HACUNbLCTBO [4].

CnywHorw € Te3a H. O. KonecHu4yeHko,
wo CrambynbCbka KOHBEHLIS € neplunm
3060B’A3y04MM iHCTPYMEHTOM Ta OCHOBHWM
OOKYMEHTOM 3 NMUTaHHSA NpuMycoBux wntobis
B €sponi [5, c. 113].

B pesynbTaTi patudikauii CtambynbCbKoi
KOHBeHUii B YKpaiHi 6yno KpuMiHanizoBaHo
yKNageHHs npuMmycoBux wWN06IiB  WNAXOM
AOMOBHEHHA KpuMiHanbHOro Koaekcy Ykpa-
iHn (gani - KK Ykpainu) ct. 151-2 «[pumy-
WYyBaHHS oo wnoby» [6] BiANOBIAHO A0 AKOI:
3MyLlyBaHHA ocobu o Bctyny B wnob abo
A0 TMPOAOBXEHHS MPUMYCOBO YKIAAEHOro
wnoby, abo Ao BCTyny y cniBiCHyBaHHA 6e3
yknagaHHsa wnoby, abo Ao NpoAOBXEHHS
Takoro cniBXutTs, abo CNOHYKaHHS 3 LUM
HaMipoM 0cobu A0 nepemilleHHs Ha Tepu-
TOpIit0 HLWOI AepXaBW, HiX Ta, B SKiA BOHa
NPOXWBAE, KapalTbCA apewToM Ha CTPOK
[0 WecTn Micauie abo obMexeHHsSM BOJi Ha
CTPOK A0 TpbOX poKiB, abo no3baBneHHAM
BOJIi Ha TOM CaMWUI CTPOK.

BoaHouac, T. I. lMeHbkoBa, B. O. Tlera,
XapaKTepusyruu cknaa 37104nHy nepenba-
yeHoro cT. 151-2 KK YkpaiHn «[llpumyuwy-
BaHHA A0 wWnoby», BMAINAKTb Taki dopmu
npuMMyLlyBaHHA A0 wnby, ak: 1) npumy-
WyBaHHSA 0cobu Ao BCTYny B Wntob6; 2) npu-
MYyLlyBaHHA 0cobn A0 MPOAOBXKEHHS NpUMYy-
COBO yKnageHoro wnoby; 3) npuMyLlyBaHHS
0cobu fo BCTyny y cniBXuTTsa 6e3 yknagaHHS
wnoby; 4) npuMmylwyBaHHSA ocobu Ao npoao-
BXEHHSI TakKoro CniBXuTTS; 5) CnOHYKaHHSA
0cobu 0o nepeMileHHa Ha TepUTOPItO iHLLOI
AepXaBu, HXK Ta, Yy SAKiM BOHaA MNPOXWBAE,
3 METOK BCTYny B Wb um cniBxutrs 6e3
yKnagaHHsa wnwoby abo 3 MeTow npoao-
BXXEHHS MPUMYCOBO YKIadeHoro wby um
3a3HayvyeHoro cniBxuTTsa [7, ¢. 179].
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Mu norogxyemocb i3 A. AHAPYLWKO, WO
BU3HAHHSA NPpUMYLLYBaHHA A0 Wwoby 3n04mn-
HOM CrnpsiMOBaHe Ha ajanTauilo HOpM BiTYM3-
HAHOro npaBa A0 MiXHapoAHMX 6a3o0BUX
CTaHAapTiB 3axXUCTy NpasB NIIOANHWU Ta HeJo-
nyLweHHa AUCKpuMiHauii y cdepi wnbHo-
CiMenHux BigHoCKH [8, c. 172].

BogHovac, HeaoCTaTHbO Nuwe 3aKOHO-
AaBuMX HOPM, SKUMK nepeabadeHo Bigno-
BilaNbHICTb 3a MpUMYyLWYBaHHA 40 Wby,
a [OOouiNbHMM € BUMPOBIEHHA MeXaHi3My
edeKkTMBHOro 3abesneyeHHs 3acCTOCYBaHHS
iX Ha NpakTuLi.

OkpiM KK YKpaiHu, npaBoBe peryJstoBaHHS
3ab0poHN npuMylwyBaHHS A0 Wby Ha
HaLioHasIbHOMY PiBHi 34iNCHI0ETLCA KOHCTU-
Tyui€to YkpaiHn, CiMerHMM Koaekcom YKpa-
iHM, 3akoHaMu YkpaiHn «[Mpo 3anobiraHHS
Ta nNpoTUAII0 AOMAWHLOMY HACUNbCTBY»,
«[1po pepxaBHY peecTpauilo akTiB UMBiNb-
HOro craHy», «[lpo MiXHapogHe npuBaTHe
npaso>» TOLLO.

CnpobyemMo npoaHanizysaTu 4Yn oTpuManm
Ha/IeXXHOro 3aKOHOA4ABYOro  3aKpinseHHs
MiDKHapOAHi cTaHaapTy 3ab6opoHU NpUMyLLY-
BaHHSA Ao wntoby. 3rigHo cT. 51 KoHcTuty-
uii Ykpainn [9], cT. 24 CimenHoro kopekcy
Ykpainm [10] wnob noBUHEH rpyHTyBaTUCS
Ha BiNbHIlM 3rogi, a peecTpauis wntoby 3 oco-
6010, fiKa BM3HaHa Hedie34aTHOK, a TakoX
3 0co60t0, SiKa 3 IHWWUX NPUYNH HE YCBIAOM-
NtoBana 3Ha4vyeHHs cBoix ain i (abo) He morna
KepyBaTn HWUMW € NiACTaBOK AN9 BU3HAHHSA
wnoby HeaimCHMUM Ha 3aKOHHWUX nigcTaBax.
Y NpoaoBXeHHs Uui€ei HopMu, y 4. 1 cT. 40
CK YkpaiHu 3akpinneHo, wo 3roga ocobu He
BBaXXAETbCS BiNIbHOIO, TOAiI, KON B MOMEHT
peecTpauii Wby BOHA CTpaxaana TaXKUM
NCUXiYHMM po3nagoM, nepebyBana y CTaHi
aNIKOrosibHOro, HapKOTWUYHOro, TOKCWMYHOrO
CN'AHIHHSA, @ pe3ynbTaTi Yoro He yCBiAOMIt0-
Basla CroBHa 3HA4YeHHs CBOIX Ain i (abo) He
MOrna KkepyBsaTu HUMK, abo saKkwwo wnb 6yno
3apeecTpoBaHO B pe3ynbTaTi (i3UYHOro uu
NCUXIYHOr0 HAaCUNbLCTBA.

TOTOXHI 3aKOHOAABYI MOJIOXEHHSA 3acTo-
COBYBATUMYTbCSi Npu  YKNageHHi wnoby
3 iIHO3EMHUM efnleMeHTOoM, aaxe CT. 55 3akoHy
YkpaiHu «po Mi>xkHapogHe npueaTHe NpaBo»
nepeabayeHo, WO y pasi yKnageHHs wnwoby
(3 iHO3eMHMM eneMeHTOM) B YKpaiHi 3aCToCo-
BytoTbCsl BUMorn CiMerHOro kogekcy Ykpa-
iHX Woao niactaB HeaicHocTI wnoby [11].
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TakmMm uymHOM, y CK YKkpaiHn ogHuM i3
e/IeMeHTIB BaaWn BOJi NpU yKIaaeHHi wnoby
€ nuwe @isnyHe Ta NCUXiyHe HacuIbCTBO,
AKi € nigctaBamMu npumycy ao wnby, Ha
BiAMIiHY BiA CT. 1 3aKOHY YKpaiHu «[1po 3ano-
6iraHHsA Ta NPOTUAIID AOMALIHLOMY HaCWib-
CcTBY» [12], Y SIKi BMOKpeMNeHO He nuule
di3nyHe i ncuxiyHe HaACKMNbLCTBO, @ N €KOHO-
MiYHe Ta CeKCyasibHe.

Y CBOK 4epry, O4eBUAHO, WO BiACYTHICTb
BaAuW BOJi Npw yKNaaeHHi wnioby € ceigyeH-
HAM A06pOBINbLHOCTI BCTYNY Y WO6Y.

Mopinse uk KoHuenuito B. TkaydeHko,
KU 3ayBaXKy€, WO A0 OAHIEI i3 nepeayMoB
peanisauii npasa Ha wnb noTpibHO 3apa-
XyBaTun A406pOoBiNbHICTb @60 NOBHY Ta BiNbHY
3rogy 060X CTOpiH Ha yKnageHHs wnby
[13, c. 284].

MoroaxyeTbcs i3 umm i H. 1. ®iryH, akueH-
TYKOUM yBary Ha TOMY, WO Take MOJIOXEHHS
cnpsaMoBaHe  ronepeaMTu  3acTOCYBaHHA
3acTapinMx 3BMYaiB Ta 3aKOHIB WOAO0 NMpUMy-
COBOro yknageHHs wnwby [14].

MNpo dyHAAMeHTanbHICTb BiNbHOro BOse-
BUSABNEHHA YKNageHHsa Wby, 3ayBaxye
i C. O. PoxkoBa, BKasyluun Ha Te, WO ii Big-
CYTHICTb CTaBWTb NiA4 CYMHIB JEriTUMHICTb
aKTy CTBOpPEHHS CiM’i [15, c. 246].

Mopsg 3 TWUM, MW TMOBHICTIO 3rogHi i3
M. B. Mengxyn, P. B. KapneHko, A. A. Myxai,
AKi aKLEHTYIOTb CBOK YBary Ha TpuBawouum
XapaKTep Bi/IbHOI Ta UINKOBWUTOI 3roguM He
nuwe npu yknaaeHHi wnwby, a n nig noro Aaii
i 4O MOMEHTY po3ipBaHHAa [16; 17, c. 180].

MigTBepAXeHHAM Lboro € HopMn CK Ykpa-
iHM, 30KpeMma CT. 24 y aKin nepenbayeHo, Wo
W6 rpyHTYETLCA Ha BISIbHIN 3rofi XiHKK
Ta Y0J10BiKa; NMPUMYLIYBAHHSA XiHKK Ta 4010~
Bika A0 Wby He AONYCKAeTbCAa Ta 4. 3,
4 ct. 56 CK YKpaiHu 3rigHO SIKOi KOXeH i3
NOAPYXXS MAE NPaBO MPUMUHUTM LWAOOHI
BiAHOCUHW; MPUMYLLYBAHHSA 4O MPUMUHEHHS
WAOHUX BIAHOCUH, MPUMYLIYBAHHSA A0 iX
36epexeHHs, y TOMY 4YMCNi NpUMYLIYBaHHS
[0 CTaTeBOro 3B'A3Ky 3@ A0MNOMorow ¢isny-
HOro abo MCUXiYHOro HacunbCTBa € MOpy-
LUEHHAM MpaBa APYXWHU, YONI0OBIKA Ha CBO-
6oay M 0CcoObUCTY HEQOTOPKAHHICTb i MOXe
Hacniakun, yctaHossieHi 3akoHom [10].

Bepyun [o yBarn yce Bulie3a3HayeHe,
npuMycoBun wnwb - ue CiMenHUM Coto3
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XIHKM Ta 4onoBika, SAKWUW 3apeecTpoBa-
HWI OpraHoM Aep)XaBHOi peecTpauii akTiB
UMBINbHOrO CcTaHy 6e3 HadaHHSA MOBHOI
Ta BiNIbHOI 3roAM OAHIEW 4yM oboma oco-
6aMn 3 MOMEHTY MNOro yKNaaeHHs i 4o pos3i-
pBaHHA.

BucHOoBKM. 3abopoHa NpuUMYLLYBaHHS
A0 wnby oTpuMmana HopMaTMBHE 3akKpi-
NJeHHS 8K Ha MixHapoaHoMy (3aranbHa
Aeknapauisa npas nogmHn 1948 p., MixHa-
POAHMI NAKT NPO rPOMAASHCBKI i MONITUYHI
npasa 1966 p., MixHapoAHMA nNakT Mpo
€KOHOMIYHi, couianbHi i KynbTYpHi npasa
1966 p., KoHBeHUia Npo 3roay Ha B34TTH
wnoby, wnbHMn BIK Ta peecTpauito
wnoby 1962 p., KoHBeHUis npo nikeiga-
Lito BCiX opM AMCKpUMiHaUii WwWoa0 XiHOK
1979 p., KoHBeHuia Pagu €sponu npo
3anobiraHHsg HacuMNbCTBY CTOCOBHO XiHOK
i AOMAlHbOMY HacuNbCTBY Ta 60poTLOY i3
unmmm aeuwamm (CtambynbCcbka KOHBEHLIN)
2011 p., Pesontouis 1468 (2005) «[Mpwu-
MycoBi wnobun Ta auTadi wnwbu» TAPE
TOWwo), TaK i HauioHanbHoMy (KOHCTUTYUis
Ykpainn, CiMmeinHun kopekc YkpaiHun, Kpu-
MiHanbHUN KogeKkc YKpaiHu, 3aKoHWU YKpa-
iHN «MMpo 3anobiraHHA Ta NpPOTUAIK AoMall-
HbOMY HacunbCTBy», «[lpo AepxaBHYy
peEeCTpauil0  aKTiB UMBINbHOrO CTaHy»,
«[1po MiXXHapoAHe npuBaTHE NpaBoO» TOLLO)
piBHSX.

[ouinbHUM € yAOCKOHaNEHHS CiMEMHOIO
3aKoHOA4aBCTBA WOAO0 3abOpOHM MpuUMYy-
WyBaHHSA A0 Wby Ta BXWUTTS 3axoaiB
nonepeaXeHHs YykKnageHHs MNpUMYyCOBUX
wnobiB WNSAXOM BUPOBNEHHA MeXaHi3My
edekTMBHOro 3abe3neyeHHS BUSABJIEHHS
BMMNaAKiB BiACYTHOCTI MOBHOI Ta BiNbHOI
3roam XiHKuW Ta 4yososika. BugasneHa oco-
6MCTO XiIHKOK Ta YONI0BIKOM MOBHA i BiflbHa
3roga Ha yknageHHs wnwby He € ogHopa-
30BMM OPUANYHUM (PaKTOM, OCKINbKW Ai€
3 MOMEHTY BCTyny y wnb, nig yac nepe-
6yBaHHS Y HbOMY i O MOMEHTY MOro po3i-
pBaHHSA. 3anpornoHOBaHO Ni4 NPUMYCOBUM
WwntoboM po3yMiTM CiMEMHUIN COK3 XiIHKMK
i 4yonoBika, SIKMA 3apeecTpoBaHM opra-
HOM [Aep>XXaBHOI peecTpauii aKkTiB UMBINb-
HOro cTaHy 6e3 HagaHHSA NOBHOI Ta BiNbHOI
3roauv oAHie Yn oboma ocobamMmn 3 MOMEHTY
MOro yknageHHs i 40 po3ipBaHHS.
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BMAN TA AETEPMIHAHTU HACUJIBHULUBbKNX KPUMIHAJIbHUX
NMPABOMOPYWEHDb B MICUAX NMO3BABJIEHHA BOJII:
KPUMIHOJIOIN4YHA XAPAKTEPUCTUKA

3apaatok 3opssHa BaneHTUHIBHA,

KaHAMAAT PUANYHUX HAYK, AOLEHT,

AoueHT Kadeapy KpUMiHanbHOro NpaBoCyAAs Ta NPaBOOXOPOHHOI AiS/IbHOCTI
BONMHCbLKOro HauioHanbHOro yHiBepcUTeTY iMeHi Jleci YKpaiHKku

ORCID ID: 0000-0002-3364-9565

Y crartTi 4oChigKeHO HaCUIbHNLLKY 3/10YMHHICTb B YCTaHOBaxX BUKOHAHHS roKapaHb B YKpaiHi
SIK CepHO3HYy Ta CUCTEMHY rpobremy, sika 3HaAYHOK MIPOK0 MOB’S3aHa 3 TIOPEMHOK Cy6Ky/ibTy-
poto, HEGDOPMANbHUMU IEPAPXIIMU CEPEL YB'I3HEHUX, @ TAKOX HEHAEXHUM KOHTPOsEM 3 6OKY
aaMiHicTpayiv 3aknagis. MpoaHanizoBaHoO nigxoAn 40 PO3YMiHHS MOHSTTS 3/10YMHHOCTI B MiCLSIX
HecBob60AM, 3a3HAYEHO CTATUCTUKY TaKOIi 3/I04MHHOCTI Ta BUOKPEMIEHO BUAN HACUIbHULbKNX
KPUMIHaAbHUX paBoropyLUEHb y MicLsiX 1036as/ieHHS BOJII.

ABTOp 3a3Hayqyac, Lo OCTaHHIMU poKaMu B YKpaiHi CriocTepira€TbCsl 3pOCTaHHS KislbKOCTi BUnag-
KiB KaTyBaHb Ta )XXOPCTOKOro roBogxeHHs B YBI. Y 2023 poui YnpasniHHa OOH 3 npas nwoan-
HU OBIAOMUIIO PO CUCTEMATUYHI MOPYLUIEHHS B MicUsiX HecBob6oAn, BK/IOYar4Yn KaTyBaHHS
Ta HeJl04CbKe MOBOAXEHHS. BapTo 3a3HaynTu, Lo 3Ha4yHa 4acTuHa BUNaAKiB KaTyBaHb rNoB’s3aHa
3 POCIfICbKOK arpeciero Ta OKynayiero TepuTopit YKpaiHn. 3arasioM, CTaTUCTUKa KaTyBaHb B Mic-
LsiX No36aBsieHHS BOJIi 3a/IMLLIAETLCS] TPUBOXHOIO, L0 BKA3YE Ha HEOOXIiAHICTb NMOCUIEHHS KOHTP-
07110 419 3abe3redeHHs] JOTPUMAHHS nNpas JANHM.

Z]0 OCHOBHUX AETEPMIHAHT HACUIIbHULbKUX KPUMIHA/IbHUX 1PaBoropyLUEHb Yy MiCLsxX no36as-
JIEHHSI BOJIi @BTOp BIiAHOCUTL: COLi@sIbHO-IICUXOJIOMYHI, OpraHi3alifiHo-pexuMHi, KpuMiHasabHO-
rpaBsosi, iHANBIAYabHI, MaTepiasibHO-No6yTOBI AETEPMIHAHTM Ta 30BHILLHI KPUMIHOrE€HHI BrINBM.
3arasbHa xapakTepucTuka AETEPMIHAHT BUMHEHHS HACUITbHULIbKUX 3/I0YNHIB Y MiCLisiX N036aB/ieH-
HS1 BOJ1i 4O3BOJISIE 3p06UTH BUCHOBOK, LLO MAETLCS rpo baratopiBHEBY CUCTEMY B3aEMOMOB '93aHNX
YUHHUKIB, SIKi OXOM/IOI0Tb SIK BHYTPILLHIV CBIT 3aCyA)KEHOro, TaK i 30BHILLIHE CEPEAOBULLE, ¥ IKOMY
BiH nepebyBae. CyKynHICTb 0COBUCTICHUX PUC, TCUXOEMOLIAHOI0o CTaHy, XUTTEBOIo 40CBiAYy, YMOB
YTPUMAHHS, BAINBY KPUMIHaIbHOI Cy6KyIbTypu, coLianbHOI i307154ii, HECTaui pecypciB Ta KOHTP-
0/110, @ TaKOoX BI/IMB 3 BOKY 30BHILLUHbOro cepegoBumiya (BK/IYaroYm rnoaiTuyHy, coliaibHO-eKko-
HOMiYHY CcUTyauilo B AepXaBi, AiS/IbHICTb 3/I04UHHUX YrpyrnoBaHb TOLYO) CTBOPHOE HarpyxeHe
cepegosumuye.

ABTOp AiiLia BUCHOBKY, L0 HAaCUIbHULbKA 3/I04MHHICTb y MicLsix HecBoboau — e pe3ysibTaT
KOMIMIEKCHOI B3aEMOAIl 6aratbOx rnpuyunH i yMOB, MoA4OJaHHS SIKUX MOX/INBE JINLLE 3@ YMOBU CUC-
TEMHOro pepopMyBaHHS MeHITeHUiapHOI CUCTEMU, 3 ypaxyBaHHSM IHANBIAYa/lbHUX, OpraHi3aLii-
HUX Ta coyiaslbHUX acrekKTiB.

KnrouoBi cnoBa: HacuibHULbKI KPUMIHaIbHI NpaBonopyLeHHs, AETEPMIHAHTN 3/10YMHHOCTI,
Micusi No36aBeHHS BOJli, KDUMIHOIOMYHa XapaKkTepUCTmKa.

Zaradiuk Zoriana. Types and determinants of violent criminal offenses in prisons:
criminological characteristics

The article examines violent crime in penal institutions in Ukraine as a serious and systemic
problem, which is largely related to the prison subculture, informal hierarchy among prisoners,
and inadequate control by the administrations of the institutions.

The author notes that in recent years, Ukraine has seen an increase in the number of cases
of torture and ill-treatment in penitentiary institutions. In 2023, the UN Human Rights Office
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reported systematic violations in places of detention, including torture and inhuman treatment.
It is worth noting that a significant number of cases of torture are related to Russian aggression
and the occupation of the territories of Ukraine. Overall, the statistics of torture in places
of detention remain alarming, indicating the need for increased monitoring to ensure respect for
human rights.

The author identifies the following main determinants of violent criminal offenses in prisons:
socio-psychological, organizational and regime, criminal law, individual, material and household
determinants and external criminogenic influences. A general description of the determinants
of violent crime in prisons allows us to conclude that this is a multi-level system of interrelated
factors that cover both the inner world of the convict and the external environment in which
he or she is kept. The combination of personal traits, psycho-emotional state, life experience,
conditions of detention, influence of criminal subculture, social isolation, lack of resources
and control, as well as the influence of the external environment (including the political, socio-
economic situation in the state, activities of criminal groups, etc.) creates a tense environment.

The author concludes that violent crime in places of detention is the result of a complex
interaction of many causes and conditions, which can only be overcome through systemic reform
of the penitentiary system, taking into account individual, organizational and social aspects.

Key words: violent criminal offenses, determinants of crime, places of deprivation of liberty,
criminological characteristics.

Mpobnema 37104YMHHOCTI y Micuax nos3bas- 6oam — Le 3aKOHOMIpHe sBuLle, Wo Bigobpa-
NIeHHSA BOMi € aKTyanbHOW Ana 6araTbOX  >Ka€ CTaH CyCnifibHOro OpraHiaMy B yCTaHOBaX
Kpai CBiTy, 30KpeMa i A/ Hawoi AepXaBW  BWUKOHAHHA nMokapaHb MiHicTepcTBa HOCTULIT
TakoX. He3Baxaloum Ha Te, WO Taki ycta-  YKpaiHu, NOpAAOK i YMOBM BUKOHAHHSA i Bia-
HOBM MOBWHHI 3abe3nedyBaTy i30n5uit0  6yBaHHS KpUMiHaNbHWX NOKapaHb, 3aCTOCY-
3/104MHUIB Ta CrnpusaTM IX pe couianisauii, BaHHSA 3acobiB BMNpaBneHHs i pecouianizauii
Ha MpakTuui AOCUMTb 4acTO BOHW CTalTb  3aCyAXKeHWUX Ta 3axoam 6esneku SK nepco-
ocepegkaMuM HOBMX KPUMiIHaNbHUX MpO-  Hajly YCTAaHOB BWKOHAHHA MOKapaHb, Tak
ABIB. 3N04YMHM Yy Micusax HecBoboan 3amMa- i 3acymxeHux» [2, c. 170].

I0Tb OKpPEMY Hilly Y KpUMiHaNbHO-NPaBOBiM Ha aymky O.M. [XXY>XXW 3N1I04UHHICTb B MiC-
cuctemi. OcobnmBicTb LbOro cepenoBulla  UsAX HecBoboau siBnsie coboto ocobnuneunii Bua
nonarae B obMexeHHi cBoboam Ta HOpMye  CycCninbHO Hebe3aneyHoi AiSNbHOCTI, SKWUI
cneumdiyHi MOTMBM Ta Cnocobu BUMHEHHS  BiAbMBAETLCS B couiasibHO 06yMOBNEHOMY
3/104MHIB. TopeMHa cybkynbTypa, BIACYT-  BiAXWIEHHI MOBEAIHKM OKPEMUX 3aCyXKEeHUX
HICTb MPUBATHOCTI Ta 3aMKHEHE CepefoBULEe  Bi4 YCTAHOBJIEHMX 3aKOHOAABCTBOM HOPM
MalTb BM3HayanbHWn BNAMB Ha ¢opMmy- [3, C. 464]. BapTo noroguMtuCb 3 AYMKOK
BaHHA NoBediHKW, saka npu3soauTb Ao BumM-  O.I. Konba, kWi BM3HAYAE TaKy 3/10YMH-
HEHHS HaCWbHULBbKUX KPWUMIHaNbHUX Mpa-  HICTb KiNbKICTHO 3apeecTpOBaHMX 3/104YUNHIB
BOMOPYLUEHb. i 3aCyO)KeHUX, fAKi X YyYMHMNM nig yac Big-

MpakTnka  AiSAbHOCTI  Micub HecBO-  6HyBaHHS KPUMiHANbHOrO NOKapaHHS B Kpu-
6oam MiHicTepcTBa tOCTUUIi YKpaiHM CBiA-  MiHANbHO-BMKOHABYMX YCTAHOBAX, i Xapak-
UMTb, WO Ha OKPEMY YaCTUHY 3acyKeHuUX  Tepu3ylTb 1i AK: 1) 4acTuHy peunamBHOI
KapanbHO-BUMpPaBHUIA Npouec He CNpaBAsSE  3/I0MMHHOCTI, MOB’A3@aHOI 3 MOBTOPHMM abo
NO3UTMBHOIO BMAWBY i BOHW, He Haxakwunm  CUCTEMATUYHUM YUYMHEHHSIM 3/104YMHIB 0OCO-
BiAMOBUTUCA BiA aHTUrpoMaAacbkux norns-  6amu, aki BigbysaloTb NOKapaHHA B Micusx
OiB Ta 3BMYOK, Y MEBHMUX CUTyauisx 3HOBY no36aBneHHs Bosi. CTOCOBHO nepcoHany
BUMHSAIOTb KPWUMiHANbHI NpasonopylweHHs  YBI, wo Bu3HavyeHn y 3aKoHi Ykpainu «lpo
[1, c. 465]. [epxaBHy KpPUMiHANbHO-BMKOHABYY CNyxo6y

3M04YMHHICTb Yy Micuax Hecsoboan - ue  YKpaiHM», TO OCTaHHIN Yy pasi BYMHEHHS
CK/lagHe couianbHO-MpaBoBe 4BULIE, fKE  HWM 3N104MHIB B YBI1 He MoXe po3rnsaaTtuca
BiAobpaXka€ HeAOCKOHaniCTb MeHiTeHuiap- B KOHTEKCTi UbOro BMAY 3/I0MMHHOI Aisfb-
HOi CuCTeMu, NpaBoCyaAs Ta CyCnisibCTBa  HOCTI, KA XapaKTepHa fuwe 3acygXeHuM;
3aranoMm. baraTto HayKoOBUIB AOCNIAXYOTb  2) 3MICT AeAKUX CKNajiB 3M104MHIB (BTe4ya
Le MNUTaHHS | € YMMano BM3Ha4YeHb LUbOro 3 Micus no3baBneHHs BOAi; 3/1iCHa Henokopa
noHatra. Hanpwuknaa, L. boratmpboB  BuMOram aAaMiHicTpauil BUNpaBHOI YCTaHOBMU;
3a3HayaE, WO «3/04YMHHICTb Y MiCUSIX HECBO-  Aii, WO Ae30praHi3yioTb poboTy BUMpaBHUX
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yCTaHOB, TOWO), SKMKA nepepnbayae Hass-
HICTb cneuianbHoro cy6’ekta 3104YMHY
3acygxxeHoro, Ao akoro rnepcoHan AKBC He
HanexuTb [4].

3i CTaTUCTUYHMX [aHUX BUMJMBAE, WO
Hanbinble KpuMiHaNbHUX MpaBoOMNOPYLLEHb
BUMHSAETLCA Y BUMPABHUX KOJIOHIAX cepea-
HbOro piBHA 6e3nekn, Ha ApYyroMmy Micui
nepebyBatoTb Cnigvi i3onsaTopu Ta Ha Tpe-
TbOMY — BUMpasHi ueHTpu. CepeaHin Biaco-
TKOBMW MOKa3HWK 3/1I0MMHHOCTI Y BUMpPaBHUX
KONIOHiIIX MaKCuUManbHOro piBHA 6e3nekun
cknaga€e - 4,9%, BUNpaBHMUX KOMOHISAX MiHi-
ManbHOro piBHA 6e3neku i3 3aranbHUMN YMO-
BaMU TPUMaHHSA — 2%, y BUNPaBHUX KOJIOHIAX
MiHiManbHOro piBHsa 6e3nekn 3 nonerwe-
HUMW yMoBaMu TpuMaHHA - 0,6%. 3BepeHi
CTaTUCTUYHI AaHHi npoTsarom 2018-2022 pp.
3acBigunnun, Wo B 3aranbHil CTPYKTYypi 3N10-
UMHHOCTI B Micusx HecBoboau nepeBaxHy
6inbWicTb CKNagawTb HACUAbHULbBKI Kpu-
MiHaNbHi NPaBOMNOPYLIEHHS MNPOTU XUTTH
Ta 340poB’s 0cobu — b6inbwe 50% [1, c. 465].

OTox, Ak 6auymMmo, icHye npobnema BuUu-
HEHHS HACWIbHUUbKWUX 3/104MHIB Yy MicC-
uax nosbaeneHHs BOMi. Ha CbOroAHi Takox
€ 3arpo3a BMnAnBY BOEHHOIO CTaHy, 0cob6smBo
Ha Ti YCTaHOBM, SAKi OMUHWUAUCA B 30HaX
60M0BMX A YN Ha OKYMOBAHWUX TEPUTOPISAX
Ta CTBOPIE peanbHy Hebesneky Ans XUTTH
Ta 340poB’a yB'A3HeHMX. 3adikcoBaHi 4uc-
NeHHi BUNagKu KaTyBaHb, XXOPCTOKOro NnoBo-
[XKEHHS Ta CeKCyasibHOro HacuabCTBa.

HacunbHMUbKa 3N104YMHHICTL B YCTaHOBaX
BMKOHAHHS NOKapaHb B YKpaiHi € CeprMo3HOI0
Ta CUCTEMHOK nNpob6seMolo, siKa 3HaA4HOM
MipOl0 MOB’A3aHa 3 TOPEMHOK CybKynbTy-
poto, HedopManbHUMK i€papxiaMu cepen
YB'AI3HEHMX, @ TaKOX HEHaNeXHWUM KOHTPO-
nem 3 60Ky aaMiHiCTpauin 3aknagis. Bunagku
(i3MYHOr0 HAaCKMNbCTBA, KaTyBaHb, CEKCyalb-
HOro HaCWUIbCTBA, NPUHMXKEHDb i NCUXONOriy-
HOrO TUCKY (PiKCYIOTbCA K 3 6OKY nepcoHany
yCTaHOB, TaK i 3 60Ky caMuX YB'I3HEHMUX.
3704MHN Y4acTO 3anuwarTbcs 6e3kapHUMU
yepes CcTpax noTepninuMx 3eeprtaTnucs 3i ckap-
ramu, BiACYTHICTb e(heKTUBHUX MeXaHi3MiB
pearyBaHHs Ta 3aMOBYyBaHHS npobnem Bce-
peanHi cuctemn. CuTyauisa YCKNaLHIETbLCH
TWUM, LLO B YMOBAX BOEHHOIO CTaHy obMexeHo
AOCTYyn rpaBO3axMUCHUKIB Ta MiXKHAPOAHUX
MiCin 0 TaKUX 3aKnaais, WO YHEMOX/IUBIOE
HaNeXHUN MOHITOpUHr. MNpobnema Hacunb-
HULbKOI 3NTOYMHHOCTI B Micusax no3baBfieHHS
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BOMi He nuwe nigpvBaE 3acagu npasorno-
paaKy, a n cynepeymtb OCHOBHUM MpPUHLM-
nam npas JOANHU, WO NOTpebye TEPMIHOBUX
i KOMMIEKCHUX pilleHb.

Ha)kanb B 3aKOHOAABCTBI He iCHYE YiTKOro
BU3HAUEHHSA Ta nepeniky HaCUIbHULbKUX
3/I0YMHIB, ane TakKMMW BBAXaKTbCSA KPUMi-
HaNbHi MPaBOMNOpPYLUEHHS, SKi NoB'A3aHi i3
3aCTOCYBaHHAM (PIi3MYHOI CUM UM 3arpo30k0
il 3aCTOCYBaHHS A5 AOCATHEHHS 3/TOYMHHOIO
pe3ynbTaTy. Y 3B'3Ky 3 UMM MOXHa BUOKpe-
MUTU TaKi BUAN HACUIBbHULBKNX KPUMiHaNb-
HMUX MpaBoMnopyLeHb Y Micusax no3baBieHHs
BONI:

KpuMiHanbHi  NpaBOMOpYLWEHHS MpoTU
XUTTSA Ta 340poB’s ocobu i ii BnacHocTi. o
TakKMX MOXHa BiAHECTU: yMuUCHe BOWBCTBO
(cT. 115 KK YkpaiHun); BbMBCTBO 4epe3 Heo-
6epexHictb (cT. 119 KK YKkpaiHu); yMmucHe
TSAXKE Ta YMUCHE cepeaHbOi TSAXKOCTI TinecHe
ywKomxkeHHs (ctatTi 121, 122 KK Ykpainu),
a TaKoX KaTyBaHHS (cT. 127 KK Ykpainu);
cekcyanbHe HacunbcTBO(CT. 153 KK Ykpa-
iHn), Kpagixka (cT. 185 KK Ykpainun); Towo.
Lla kaTeropia € Hanbinbw nowmnpeHoto cepen

3acyaKeHuX.

YMUCHi B6bMBCTBA € OAHMM i3 HauM-
OiNbll TSAXKKUX 3M04YMHIB, WO BYUHSAKOTHCH
B YCTaHOBax BWKOHaHHS MoKapaHb. 310-

YMH MOXEe 6YTU BUMHEHUIN Yepe3 KOHMIKTH
MK yB'A3HeHMMK, 6opoTbby 3a nigep-
CTBO B HedopManbHin TIOPEMHIN iepapxXil,
abo 4epe3 nomcTy. Yacto Taki B6MBCTBa
nos’s3aHi 3 60poTbb0I0 3a Micue B TIOPEMHIN
«CUCTEeMi», ae Ti, XTO BTpaya€E CBOE MoJo-
XEeHHS, MOXyTb 6yTn disnyHo ycyHyTi. Lle
TakoXx Moxe 6yTn cnpoboro BUPIiLEHHS KOH-
dnikty abo 6opoTbbu 3a pecypcum (Hanpu-
Knaa, 3@ KOHTPO/Sib Hah HapKOTMKaMM 4u
iHWK1MKN 3abopoHeHMMK npeameTamun). Llen
BWA HAaCUIbHULLbKOT 3JTOYNHHOCTI HE € NOWMKN-
peHuUM cepej 3acydXeHux, npote He cnig
3abyBaT Npo NaTeHTHY 3/I0YUHHICTb. 3a
OaHUMN cTaTuUCTUMKK, 3 2017 no 2021 pokwu
3adikcoBaHo 14 Bunaakis 3a cTt. 115 KKY
(yMucHe B6MBCTBO).

3Ha4yHO PO3MOBCIOAXEHIWNMN € YMUCHE
TSXKKE Ta CepefHbol TAXKOCTI TiNeCHi YLKO-
[KEHHSA, AKi MOXYTb 6yTuW pe3ynbTaToMm
@i3nyHNX KOHMMIKTIB MiX yB'A3HEHMMM,
HacunbCcTBa 3 60Ky nepcoHany, abo npwu-
MYyCy OO0 BMKOHaHHS HeodiuiHMX npaBun
B'A3HUYHOI CybKynbTypu. Hanpuknag, ue
Moxe O6yTM nokapaHHsa ANa NOPYLUHUKIB
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TIOPEMHUX KHOPM>» 260 NPUMYC A0 NEBHUX AiNA.
3a paHumMmu [epxaBHOi KpUMiHaNbHO-BUKO-
HaBYOi CNyX6u, WOPOKY PIiKCYIOTbCA COTHI
BUMAAKIB TiNleCHUX yWwKo4KeHb. Hanpuknag,
y KponueHuubkoMy CI30 y 2023 poui 3adik-
coBaHo 70 BMNagkiB TiNECHUX YLKOAXEHb
cepep yB'a3HeHux, y 2024 poui - 47 sunag-
KiB [5]. lMeTpuKiBCbKa BMMNpaBHa KOJMOHIA
3adikcyBana y 2024 poui 29 Bunagkis
TiNeCHUX yWwKoaXeHb B YCTaHOBI [6], Jlyubke
CI30 3adikcysano y 2022 poui 116 BMnaakis
TiNeCHUX yWwKoaxeHb, Ta B 2023 poui BCbOro
9 Takmnx Bunaakie [7, c. 9].

Cratuctuka NiaTBEPAXKYE o ue
€ cucteMHa npobnema, BoHa iCTOTHO Bapito-
€TbCS MiXK YCTA@HOBAMM, LLO MOXE CBigunNTU K
Npo Pi3HMI piBEHb KOHMNIKTHOCTI, TaK i Npo
BIAMIHHOCTI B migxoaax Ao ¢ikcauii Ta npu-
XOBYBaHHA iHUMAeHTIB. Hanpwuknag, y nes-
Knx KonoHigx abo CI30 kinbKicTb BUMaaKis
MOXe 6yTW HYNbOBOK OQIiLUiiHO, ane MOHITO-
PUHIOBi Bi3UTW NPaBO3aXUCHUKIB BUSABNSAIOTb
3acyaXeHunx 3 SBHUMU cnigammn nobois.

BaxnmBo 3a3HauuTtM, Wo Yy 6aratbox
BUNagKax aaMiHicTpauis abo caMi yB'I3HEHI
noBiAOMASATbL MNP0  <«BflACHY Heobepex-
HICTb» SIK MpUYKHY TpasM. Lle ceigunTb abo
npo peanbHe HebaxaHHA KOHMNIKTYBaTH
3 agMiHicTpauieo, abo Npo TUCK Ta CTpax
nomctn. CyTTEBUM HeAONIKOM € TaKOX Te,
WO BiACYTHA €AMHa 3BeAeHa LopivyHa cTa-
TUcTMKa no Bcin cuctemi AKBC. IHdopmauis
AOCTyMNHa nuwe 3 QparMeHTiB 3BiTiB, MOHi-
TOPUHTriB oMByACMEHa 4YM NPaBO3aXUCHUKIB.
Taka Henpo30piCTb He A03BONSE 06'EKTUBHO
ouiHMTK MacwTtab npobnemn Ta yxsantoBaTu
edeKTUBHI ynpaB/iHCbKi pilleHHS.

Y pesknx Bunagkax HacuibCTBO B yCTa-
HOBaX BMKOHAHHS nokapaHb Mae€ 6inbLu Xop-
CTOKWI XxapakTtep i HabyBae d¢opMmu KaTy-
BaHb. Lle MoOXxe BKAOYATM NCUXONOrivYHE
HaACMNbCTBO, 06MexeHHsa diznyHoi cBoboam,
diznyHe nokapaHHsa abo iHWi MeToan npu-
MyCy, SIKi MaloTb Ha MeTi 3anakaTtu abo nia-
KOpUTU XepTBy. KaTyBaHHA MOXyTb 6yTu
OpraHi3oBaHi He NMLwe iHWKUMKN YB'A3HEHUMMN,
ane n agMinictpauieto yctaHoBu. OCTaHHIMMK
poKaMK B YKpaiHi CNOCTepiraeTbCs 3pOCTaHH4A
KiNIbKOCTi BMNAAKIB KaTyBaHb Ta >»OPCTO-
KOro noBoAXeHHs B YBI1. 3rigHO 3 gaHuMu
NpaBO3axUCHUX OpraHisauin, LWOpoKy Haa-
xoanTtb 6nm3bko 1500 noBigOMNEeHb nMpo
Taki Bunaaku. Jimwe 3 nodaTtky 2021 poky
6yno 3adikcoBaHo noHaa 800 3BepHeHb [8].
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Y 2023 poui YnpasniHHga OOH 3 npas ntoanHu
NOBIAOMMAO MPO CUCTEMATUYUHI MOPYLUEHHS
B Micuax Hecsoboau, BKIOYAKUM KaTy-
BaHHA Ta HeNAcbKe MNOBOMAXEHHS. BapTto
3a3HayMT, WO 3HA4yHa 4YacTMHa BMNAAKIB
KaTyBaHb NOB’si3aHa 3 POCINCbKOK arpeci€to
Ta OKynaui€w TepuTopin YKpaiHu. 3aranom,
CTaTUCTMKA KaTyBaHb B MicUusX no3baBneHHs
BOJi 3a/INWIAETLCA TPUBOXHOMK, WO BKa3ye
Ha HeOobXigHICTb MOCUNEHHS KOHTPOMK ANd
3abe3neyeHHs AOTPUMAHHA NpaB JANHN.

CekcyanbHe HacUNbLCTBO € LWe OAHIE
TSHXKKOW npobnemoto B Micussix Hecsoboawm.
Lle Moxe BKIOYATU SK CeKCyasibHe AoMa-
raHHs, Tak i 3reanTtyBaHHs abo iHWi dopmu
CeKCyaslbHMUX 3JI0BXWBaHb. Y TakuMX 3aksa-
AaxX XepTBWM MOXYTb 6yTM 3anskaHi i He
3BepTaTnCs 3a AONOMOrok 4yepes cTpax nom-
cTn 3 60Ky HanagHukiB abo agMmiHicTpauii
yCTaHOBU. YacTo ceKkcyanbHe HacCubCTBO
BUMHSAETBLCA 3 METOK AEMOHCTpaUii cuam abo
K YAaCTMHa HedOopManNbHUX TIOPEMHUX HOPM.
XepTBM Takoro HacwuibCTBa HEOAHOPA30BO
CTMKAKTbCA 3 CEPMO3HMMU MCUXONOTIYHUMMU
i disnyHMMKM Hacnigkamu. 3rigHO AaHuX 3a
2023 pik KinbKicTb 3adikcoBaHUX BUNaAKiB

CraTuCTMKa CeKCyaslbHOro HacubCTBa
B Micusix HecBoboam B YKpaiHi CBig4MTb Npo
Te, Wo ua npobnema € rAMbOKO CUCTEMHOK
Ta LWMPOKO PpO3MOBCHAXEHOW, 0co6anBO
B YyMOBax BiMHM. 3adikcoBaHi BuNagKku
NOKa3yTb, WO HACUNLCTBO YacTO MaE€ uine-
CNpsSAMOBaHWIN XapakTep i BUKOPUCTOBYETLCS
AK MEeToZ TOpTYyp, 3aNKyBaHHA Ta MPUHU-
XEHHS, @ He NuWe SK CNOHTAHHWI NposiB
arpecii. He MeHW TPUBOXHWUM € akT, WO
3Ha4yHa 4YaCTUHa NocTpaxaganux - Le 4ono-
BiKM, WO NaMa€ TpaauuinHi ysBAeHHs npo
reHgepHy npupoay CeKcCyasibHOro Hacwuib-
CTBa W BMMara€ nepeocMUCNEHHS niaxoais
[0 3axXMUCTy npas XepTB. 3 ornsay Ha HU3b-
KWW piBE€Hb NOBIAOMIEHHS NPO TaKi 3/104NHM,
peanbHi MacwTabu npobnemm MOXyTb 6yTn
3HA4yHO 6inbWwKMK, HiIX odiulinHO 3adikco-
BaHi. Lle cBiguMTb Npo HaranbHy noTpeby
Yy BAOCKOHANEHHI MexaHi3MiB 3anobiraHHs,
AOKYMEHTYBaHHSA Ta pearyBaHHS Ha CeKCy-
anbHe HaCUNbCTBO B MicusX HecBoboau.

— 3niCHa Hernokopa BMMOram aAaMiHictpa-
LiT, WO CynpoBOAXYETbCA i3UYHMUM HACUNb-
CTBOM 4M MOrpo3amun Takoro Hacunabcrea. Le
MoXe BifbyBaTnCS nig Yyac 3aBopyLEHb, Npo-
TecTiB abo 6yHTIB. 3niCHa Henokopa cynpo-
BOOXYETbCS HACUNbCTBOM, KONW YB'SI3HEHI
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BiAMOBNSAOTLCA NiAKOPATUCA agMiHiCcTpauii,
NPOTECTYHUYM MPOTU YMOB YTPUMaHHS UM
iHWKX obMexeHb. B YkpaiHi, aK i B iHWKMX
KpaiHax, ICHYKOTb BMMNAAKW, KOMWN YB'S3HEHI
HamaraltTbCa BIiACTOATM CBOI NpaBa 4epes
di3nyHy arpecito 40 NpeacTaBHUKIB agMi-
HicTpauii abo iHWKUX YB'A3HEHMX LWNSAXOM
Hanagy abo pecrtabinizauii BHYTPIWHbLOIO
pO3MnopsaaKY.

— KpwuMiHanbHi npaBonopyLlweHHs y cdepi
06iry HapkoTM4YHMX 3acobiB y Micusix no3bas-
NIeHHS1 BOJIi, SKWO BOHW CYyNpPOBOAXYKTbCS
diznyHnUM abo NCUXoNoriYHNMM HaCUNbLCTBOM.
Y Micusix no3baBneHHs Bosi 06ir HapKOTUY-
HMX 3acobiB 4acto Mae cneuudiyvHi pucu,
i HACMNbCTBO MOXe 6YyTW YaCTMHOK LbOro
npouecy. Taki 3N104YMHM MOXYTb MNpPOSABNA-
TUCS Yy NPUMYLLEHHI A0 y4dacTi B 06iry Hapko-
TUKIB Ni4 3arpo3ot HacuabcTea abo ¢isny-
HOro NoKapaHHs 3 60KY IHWMX YB'A3HEHUX UK
aaMiHicTpauii. Lle Mmoxe Bkao4aTtn nobutrs,
norposun, wWwaHtax abo HaBiTb CeKcyasibHe
HacunbCTBO. KepiBHUKW 3M10UYMHHUX Yrpy-
noBaHb, Ki KOHTPONIOTb 06ir HapKOTUKIB
Yy B’A3HMUI, MOXYTb 3aCTOCOBYBATW HaCwU/b-
CTBO A/15 TOro, Wwob 3abe3neynTn BUKOHaAHHS
CBOIX HakaziB abo Ans nigTpMMKK nignopsa-
KyBaHHS. Lle Moxe BKkA4YaTM nobutts um
BO6MBCTBA TMX, XTO NOpYyLWYE npasunia. AKWo
NpaBOOXOPOHLi  HaMmarawTbCa  BUYYUTU
HapKoTUKKW abo 3aBaaMTU iX MOLWMUPEHHIO,
YyB'AI3HEHi MOXYTb 3aCTOCyBaTM HACWU/IbCTBO
ANS 3aXMCTy CBOIX AiN, WO BKAOYAE BYHTH,
3aBopyLeHHs abo HaBiTb HanNaau Ha npauis-
HWKIB YCTAaHOBM, TOLLO.

Ona Toro, wob6 Kpawe 3po3yMiTM npu-
poAay 3/T04MHHOCTI, HeobXiAHO AOCNIAXYBaATU
Ta BuBYaTU Ti peTepmiHanTh. Cnig noro-
antnca 3 gymkoo O.M. [xyxi npo Te, Wwo
AeTepMiHaHTM 3/104MHHOCTI B YBIT nexatb
y ABOX MOLWMHAX:
no-neplie, BOHM MalOTb 3O0BHILLUHIN
xapakTep, Tob6To nepebysaloTb 3a MexaMmu
YBI;

— no-apyre, MakwTb “BHYTpPIiWHK” npu-
poay: KpUIOTbCA B CaMili CUCTEMi BMKO-
HaHHS NOKapaHHA y BMAi No36aBneHHsa BoNi
[9, c. 313-315].

Y3arasibHEHHS Pi3HOMaHITHUX HayKOBUX
CyoXeHb Ta pe3ynbTaTiB BJACHUX A0Ci-
DXeHb 3 Uui€ei npobnemMaTuknM [aloTb MOX-
NMBICTb chOopMyoBaTU Take BU3HAYEHHS
“AeTepMiHaHT 3N104YMHHOCTI B Micuax no3bas-
NeHHs BONI” - Ue CYKYMNHICTb BHYTPILWHIX
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Ta 30BHILLHIX YNHHWKIB, 9Ki CNPUAIOTb BUHUNK-
HEHHIO, NOBTOPEHHIO abo eckanauii 3104MH-
HOI noseAdiHkM cepea oci6, wo BiabyBatoTb
NOKapaHHS Y NeHiTeHuiapHUX yCTaHOBax.

Y KPWUMIHONOTIYHIK niTepaTypi AeTepMi-
HaHTWU 3/0YMHHOCTI MOAINATbL Ha: coui-
aNbHO-eKOHOMiYHiI  (noB’a3aHi 3 po3wa-
PYBaHHAM HacCeneHHs, Yy 3B'A3Ky 3 4uM
BWMHUKNA@ He3HauyHa rpyna 6aratmx nwoaen,
yni nNpmbyTKM Hepiako MakTb He3aKOHHe
NOXOAXXEHHS); couianbHo-npasoBi (cKyn-
yeHHa Ha obmMexeHoMy npocTopi (YBI)
BENIMKOI  KiNbKOCTIi  cycninbHO Hebesneu-
HMX OCi6 Ta BCTaHOBJIEHHIi CTOCOBHO HUX
nepenbayeHMx 3aKOHOM i O6BWHYBaNbHUM
BMPOKOM cyay npaBo ob6bMexeHb); coui-
anbHO-NcuxonoriyHi (B nepwi Micaui nepe-
6yBaHHA B yMOBax i3014uii BiA CycninbCTBa
3acyg)XeHi 3 CaMoro Hes3HayHoro npusoay
BUMHSAKTb Pi3HOMAHITHI NPOCTYNKK, Yy TOMY
YNCAi NOpPYLWEHHS pexuMmy BiabyBaHHSA noka-
paHHS, Ta 3/1I04NUHN, NPOBOKYOTb abo 6epyTb
AKTUBHY Y4YacCTb Y KOH(MAIKTHUX CUTyauisx);
opraHi3auinHo-ynpaBniHCbKi (Heykomn-
NEKTOBAHICTb Aeskux Biaainis i cnyx6 YBIM
BMCOKOKBanipikoBaHMMK  Kagpamu,  Bia-
CYTHICTb MOCTIMHOI Ta 4KiCHOI iHdopmauii
B aAaMiHicTpauii YBI npo HeraTuBHi aBuLa
i npouecu, wo BiAbyBalOTbCA B CepefoBULLI
3aCyQKEeHUX, HEBXUTTA CBOEYACHMX 3axo-
OiB 040 BUABNEHHA NigepiB cepen Hera-
TUBHOT 4aCTWUHW 3acCydXeHWX, aBTOPUTETIB
3/IOMMHHOIO0 CcepefoBMLLA, TOWO); TeXHi4vHi
(Hacniakn BWMKOPWUCTAHHSA 3acTapinoi 0Xo-
POHHOI cuUrHanisauii, iHXeHepHO-TEXHIYHNX
3acobiB OXOpPOHK, cuCTeM LinogoboBoro cre-
KEHHSA 3a 3aCy[)KeHUMMU, iX TeXHIYHOI Hepo-
CKOHaNocCTi, BIACYTHOCTI HeobxigHoOi ana-
paTypu ANna nepesipkM MOCWUIIOK i nepenav
Ta iH.) [10, c. 95].

MpUYMHKM Ta YMOBM 3NT04MHHOCTI 3acyaxe-
HMX Yy Micussx no3baBneHHs BOJI MOB'A3aHi
3 HM3Kolo aBuL. Lle Hacamnepes couianbHo-
eKOHOMIYHI Ta «igeonoriyHi» asuwa. Obme-
XXEHICTb MaTepianbHUX pecypciB i HaMip 340-
6yTn goctyn 4o HMX 6yab-aknuMm cnocobamum,
HaBiTb LiHOI XUTTS iHWWX, CTAlOTb Pilly4v0r0
AOMiHaHTOK KopucTtontbcTBa, HacMNbCTBA,
XopcTokocTi [11, c. 241].

. B. KonogunH ao ocobnmeocTen aetep-
MiHAHT BUNHEHHS KPUMiHaNbHMX NpaBonopy-
WeHb B Micuax HecBoboan BiAHOCUTbL: — BiA-
CYTHICTb 3 60Ky nepcoHany Micub HecBob6oaM
HaNeXXHOro Harnagy 3a BWKOHaHHS 3acy-
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[XKEHUMU BCTAHOBNIEHOro nopsaKky Biaby-
BaHHA MoOKapaHHA; — BMJWMB KPWUMiHaNbHOI
CybKyNnbTypn Ha CBIAOMICTb 3aCyAXeHoro
B MicusiX HecBoboaM; — HEBMKOHAHHS 3adad
WoA0 NpoTuAii NOTpanasHHIO B MiCUS HECBO-
6oamM 3abopOHEHUX npeaMeTiB; HeHa-
JNIeXKHy opraHisauito B3aeMoaii BignoBigHUX
nigposainis Ta cnyx6 AKBC YkpaiHn 3 one-
paTUBHUMU MpauiBHUKAMN NMPaBOOXOPOHHUX
OpraHiB y npoBefeHHi 3axoaiB 3anobiraHHS
KPUMiHaNbHMM MNPaBOMOPYLWEHHSM B Micuax
HecBoboAM; — HEHanNexHy MNoBeAiHKY LWoao
3aCyXXeHUX 3i CTOPOHW aAaMiHicTpauii Micub
HecBoboam [12, c. 109-112].

BpaxoBytoun Ta iHWI HaykoBi Knacudi-
Kauii, BapTO BMOKPEMUTU HACTYMHi rpynu
AeTepMiHaHT HACWUJIbHUUBbKUX  KpWUMiHanb-
HMUX NMpaBoOMoOpyLeHb Y Micusx no3baBneHHs
BONI:

1. CouianbHo-ncuxonoriyHi. [1o ocHo-
BHMX [AeTepMiHaHT HanexaTtb Ti, W0 Kope-
HATbCS B COLianbHO-NCUXON0rYHOMY cepen-
OBMLi YCTaHOBW, A€ NaHYKTb HedopManbHi
npaBuna, AOMIHYE THOpeMHa cybkynbTypa,
a CTOCYHKM MiX YB'A3HEHUMU Hepigko 6yay-
IOTbCA Ha NPUHUMNAX HacuNbCTBa, AOMiHY-
BaHHA abo nigkopeHHs. Take cepeposuLie
cnpuse ¢GhopMyBaHHIO KPUMIHOMEHHOI iaeH-
TUYHOCTI, WO HiBeNtE odiuinHi HopMKn Nose-
OiHKW, HaB'A3ylOYM BNACHY CUCTEMY <«LUiH-
HOCTen». BUCOKNI piBEHb CTpecy, NOCTiNHe
NOYYyTTS 3arpo3un, 3aMKHYTUI NpPOCTip i Aedi-
UMT 0COBMCTOro NpoOCTOpy NPOBOKYKOTbH €MO-
LUinHe HanpyXeHHs, sKe 4acTo BWIMBa-
€TbCSA B aKTWU i3nyHOI arpecii. ¥ koMbiHauii
3 BIACYTHICTIO KBanichikoBaHOi MCUXONOriYHOI
AOMOMOrn ue Moxe npu3BoAUTUM A0 MOBTO-
POBaHUX HACUNbHULUBKUX KOHMAIKTIB MiX
yB'A3HEeHMMM abo HanaaiB Ha npauiBHUKIB
YCTaHOBM.

2. OpraHisaditHO-peXXuMHi. [HWuM
Ba>X/TMBUM YMHHMKOM € OpraHisauinHa CTpyK-
Typa caMoi yCTaHOBM, BK/IOHaun edekTmnBs-
HICTb aAMIHICTpAaTMBHOIO Harnsay, piBeHb
KOPYNUINHUX PpU3KKIB, @ TaKOX AOCTYMHICTb
nporpaMm pecouianizauii. BiACyTHICTb KOHTp-
onto, dopmanizoBaHMi nigxig A0 BUXOBHOI
po6oTn, TonepyBaHHA HedOpManbHOI iepap-
xii a6o, HaBNaku, HaAMipHa XXOPCTKiCTb aaMi-
HiCTpauii cnpualoTb KpuMiHanisauii cepen-
oBMLWA Ta NOrAnbAOTL i3on4uito 0cobu Big
npaBoOBMX HOPM. HeHanexHa isonauisa arpe-
CUBHUX 0OCib, HeAoNiIKN B pO3NoAini 3acyaxe-
HUX, CNabkui KOHTPONb 3@ KOHMMAIKTHUMMU
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CUTyauisiMK, a TakKoX AOMNYCKaHHA Hacwuiib-
cTtBa 3 60Ky nepcoHany abo moro 6esnoce-
penHs ydacTb Y 3aCTOCYBaHHI HE3aKOHHOIro
(i3MYHOro BNAMBY € e OAHUMU YMHHMKAMMU
(opMyBaHHS 3a3HayeHUX [AEeTEepPMiHaHTIB.
BigoMmi BMnaakn, konu came gii abo 6e3gi-
ANbHICTE NpauiBHUKIB BUNpPaBHUX YCTaHOB
CTaBanu KaTanizaTopoM  HaCWIbHULBbKUX
iHUMAOEHTIB.

3. KpuMiHanbHoO-npaBoBi. B uw rpyny
BiAHOCMMO npaBoBi ¢akTopu, wo 6e3noce-
peaHbo abo onocepeakoBaHO CrpUsOTb PO3-
BUTKY arpecuMBHOi NOBEAiHKW cepen 3acy-
[KeHnX. BoHW € BaxnuMBuMMKM eneMeHTamu
B CUCTEMi CoUiasIbHOr0 KOHTPOJIKO i B3aEMO-
Ail 3 NpaBoOBMMM HOpMaMM, LLO PErynoTb
noBeaiHKy 0cCib, sKi BiabyBaloTb NOKapaHHS.
OfHI€0 3 OCHOBHUX MPUYMH HACUSIbHULLKOI
noBeAiHKN € HeuJiTKiCTb MpaBoBOro craTycy
0Ci6, wWwo nepebyBaloTb B YCTaHOBaX BUKO-
HaHHSA noKapaHb. 30KpeMa, Koau ocobu
TpuBanui yac nepebysBatTb y CNigyoMy i30-
natopi abo BMNpaBHUX KOJOHISIX, HE Mato4un
OCTaTOYHOro BWMPOKY 4YM 3aTACHYTOro npo-
uecy obpaHHSA NoKapaHHS, Le MOXe Cnpuymn-
HATW NiABULLEHMA piBEeHb CTPecy i arpecii.

Y BMNpaBHUX YCTAaHOBAxX 4acTto nopyuy-
IOTbCS MpaBa 3acCyAXXeHUX Ha CnpaseavBui
CyAOBWUIA 3axucT. BiacyTHictb abo obmexe-
HUMA AOCTYN A0 KBaniikoBaHUX aABOKaTIB,
a TaKOX HecnpaseaNMBICTb y pO3rnaai cnpas
MOXe nopoaXyBaTu BiguyTTa 6e3npas-
HOCTI cepepn 3acyaxeHux. IHoai agMiHicTpa-
Ui yCcTaHOBM, B MparHeHHi Ao NigTpUMKu
nopsaaKy, 3aCTOCOBYE HaAMIpHO >KOPCTOKi
CaHKLUiT A0 3acyXXeHUX, Lo MOoXe MigwToB-
XHYTHU X 0O arpecuBHUX AiN.

4. InpmsipyanbHi. [lonepeaHin Kpumi-
HaNbHWI AOCBIA, NCUXONOriyHi abo ncuxia-
TPUYHI po3sagun, couianbHa JAdes3aganTtauis
He Nuwe YCKNaAHKKTbL npouec pecouiani-
3auii, @ N cnpusTb 3a5y4YeHHI0 A0 HOBUX
¢dopM NpoTMnpaBHOi NMOBeAiHKW B cepeauHi
BUMNpPaBHOI yCTaHOBU. ArpeCcuBHICTb € OAHIEID
3 OCHOBHWX MCUXONOrYHUX XapaKTEPUCTUK,
sIKa BW3HAYa€ rOTOBHICTb A0 HACWUIbCTBA.
Y nwopen, aKi CXUnbHi 40 arpecMBHUX MNpo-
A1BiB, piBEHb HAMPYyXeHHA | CTpecy Moxe
6yTM 3HA4YHO BULWMM, @ MexaHi3Mu caMmo-
KOHTponto - ocnabneHnmu. Lle moxe cnpwu-
ATU HeadeKBAaTHMM peakuiaM Ha cuTyadil,
WO BUKIINMKAKOTb AMCKOM@OPT, HaBiTb SAKLLO
06’ekTOM arpecii cTae cniBkamepHuk abo
npencraBHMK agMiHicTpauii.
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3acyxeHi, aKi BXXe Mann 4OCBif BUMHEHHS
HaCUNbHULbBKKX 3N04MHIB abo nepebyBanu
B YMOBAX, WO BMMarasam BUKOPUCTAHHSA CUIN
A9 CaMO3axXMUCTy, MOXYTb BBaXaTu HaCU/b-
CTBO e(eKTUBHUM i HOpManbHMM Crnocobom
BMPILLEHHS KOHPNIKTIB. YB'A3HEHI, AKi MaloTb
3aNeXHiCTb Bif a3apTHMX irop, MOXyTb MNpo-
ABNATM  arpecito  4yepe3 HEeCNpPOMOXHICTb
KOHTPONOBaTU CBOI (iHAHCOBI 6axaHHs,
0C0b6MBO KOMM BOHW HE MOXYTb OTpMMaTu
[OoCTyn Ao 6axkaHux rpowen abo npeaMeTis.

BaxxnusBum iHAVBIAYaNbHUM dakTo-
pOM € A0CBi4 HacunbCcTBa abo >XXOPCTOKOro
NOBOAXEHHSA B AWTWUHCTBI. 3acydXeHi, 4Ki
nepexunn @ismyHe abo ncuxonoriyHe
HACUNbCTBO B CiM'i, MOXYTb OYTU CXWUNbHI
A0 HAaCUMNbHULUbBbKMX peakuii y noganbllomy
XWUTTi, OCKiJIbKWU Ui TpaBMM 3anunLLalTb Mn-
6oknin cnig B ncmxidi.

5. MarepianbHo-nobyTosi. Lli getep-
MiHGHTU OXOMOKTb LWWWMPOKUA CMEKTp Mpo-
6nem, WO BKAKOYAKTb HU3bKY $KICTb Xap-
YyBaHHS, BIACYTHICTb UM HeAOCTaTHICTb
MeanyHoro 3abesnedyeHHs, aHTUCAHITapHI
YMOBM Ta iHLWi aCMeKTn, WO MOXYTb CMpUATHU
BUHUKHEHHIO KOHMNIKTIB i HacunbcTBa. fAK
BiJOMO Y BITYM3HSAHUX YCTaHOBAX € BeJIUKI
npobnemun 3 AOTPUMAHHSM HaNEXHUX MaTe-
pianbHO-NO6YTOBMX YMOB YTpuUMaHHA. Le
TakoX BMJMBAE Ha MNCUXOSOMYHMIA CTaH
3acyXeHnX, CNPUYNHSAE CTPeC Ta B pe3y/ib-
TaTi arpecnBHy NOBeLIHKY.

6. 30BHilWHI KPpUMIHOreHHi BIJIMBMU.
Le MoxyTb 6yTm dakTopn, aKi NOXoAsTb
no3a MexaMu YCTaHOB BMKOHAHHSA MoKa-
paHb (YBI1), ane MakTb 3HaYHWIA BMMB Ha

NOBEAiIHKY 3aCyXXeHUX Yy umx yctaHoBax. Lli
BMJIMBM MOXYTb 6YTW SK couianbHUMMK, TakK
i NoNiTM4HMMM abo EKOHOMIYHUMMK, | BOHMU
MOXYTb HEe TiflbKM CrpUATU BUHUKHEHHIO
HACUMbHULbKNX 3104YNHIB Cepes YB'A3HEHMX,
ane n BNIMBATK Ha iX NCUXONOTNiYHUIA CTaH,
noBeaiHKy Ta piBeHb KoHNikTHOCTI. [o
TakMx MOXHa BIAHECTU: CTaH EKOHOMIKH
Ta couianbHi Nnpobnemun B KpaiHi; BNANB KpU-
MiHaNIbHUX YrpynoBaHb Ta 30BHIlWHIX 3/10-
UMHHUX CTPYKTYp; BMAMB Mac-media i coui-
anbHUX MepeX; MNONITUYHA HecTabinbHICTb,
3MiHW B 3aKOHOAABCTBIi, Kopynuis abo iHwWi
CyCniNnbHO-NONITUYHI Npobnemn; ToLWO.

OTXe, HaCUNbHUUbKI KpUMiHasnbHi NpaBo-
NOpYyLIEHHS Yy Micusix HecBob6oaAn € NpoOsiBOM
He nuwe iHAMBIAYasibHOI arpecuBHOCTI, ane
N pe3ynbTtaTtoM Aii CUCTEMU AeTepMiHaHTIB,
WO CcrnpusaTb (GOPMYBaAHHIO HACU/IbHULb-
KOi noBefiHKM B yMoBax izonduii. OgHuM i3
K/IIOYOBMX [Kepen HaCUbHUUbLKOI roBe-
AIHKW € cepefoBMLUie BHYTPIWHbLOI iepapxii,
Wwo 6a3yeTbcs Ha HedopManbHMUX «3aKo-
HOMOJSIOXXEHHSAX» TIOPEMHOI CybKynbTypu. Y
CYKYMHOCTI Ui NPUYNHM Ta YMOBU (POPMYIOTb
cepenosuLLe 3 NiABULWEHNM piBHEM KOHDNIK-
THOCTIi, Y IKOMY HaCU/IbCTBO HE Ji1Le BiATBO-
PIOETLCSA, @ N CTAE CTPATEri€Ed BUXMBAHHSA.
Taka cuTyauis notpebye CUCTEMHOro aHanisy
3 60Ky KpuMiHONOrii, NeHonorii Ta ncuMxo-
Nnorii, a TakoX BrpoBagXeHHs edheKTUBHUX
3anobixXHMX 3axoais — Bi4 nepernsgy nigxo-
AiB 00 ynpasJliHHA yCTaHOBaMW BUMKOHAHHSA
noKapaHb A0 KOMIMJIEKCHOrO NCUXO0MOriYHOro
CcynpoBoAy ocCib, CXMNbHUX A0 HACWUbHWULb-
KOl NMoBeAiHKN.
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KPUMIHAJZIbHO-NMPABOBI 3ACOBM NPOTUAILI EKCNNYATAUII AITEN

Cacko OneHa IBaHiBHa,

KaHAMAAT IOPUANYHUX HAYK, OOLEHT,

AOUEeHT Kadeapun KpUMiHanbHOro NpaBocyaas Ta NpaBoOOXOPOHHOI AiSNbHOCTI
BONMHCLKOro HauioHanbHOro yHiBEpCUTETY iMeHi Jleci YKpaiHKu

ORCID ID: 0000-0003-3919-2233

Cratra npucBsyYeHa KpUMIHaIbHO-paBoBuM 3acobam npoTulii ekcriyatayii AUTUHU, sika He
Jocsdrna Biky, 3 IKOro 3aKOH04aBCTBOM [03BOJISETHCSA MpaLeBallTyBaHHS, LLU/ISIXOM BUKOPUCTaH-
HS i npadi.

BcTaHoBIEHHS KpuMiHaIbHOI BiANoBiAaabHOCTI 3a eKcriyaTauito giten € 6e3cripHuM Aocsr-
HEHHSIM BITYN3HSIHOIMO KPUMIHaIbHOro rpasa. 3akoHogaBueM Ha3sa cT. 150 KK Ykpainn «Excriny-
arauis giren» copmysiboBaHa HeobrpyHTOBaHO LUMPOKO, @ L€ NopoaXYy€E NEBHI HEMOPO3YyMiHHS
A/151 NpaBo3acrocyBaHHs AaHoi Hopmu. lNepegbayvere y cT. 150 KK Ykpainu cycninbHO Hebesrneuy-
He fisIHHS, TePMIHOJIOMNYHO BU3HAYa€ETbCS B KPUMIHA/IbHOMY 3aKOHI Yepe3 KaTeropi «ekcrsya-
Tayis». lpote, AnCrno3unLiss BCTAHOBJIIOE HE BCi MOXJ/NBI ¢hopmMu ekcrityatadii, a ave TpyaoBy
ekcrisyatauito AnTuHn. KpumiHanbHa KapaHicTb JisTHHS LWoA0 eKcrayaTauii ANTUHU 0B 93YETbCS
Jamiie 3 O4HIE O3HAKOK MOTEPI/IOr0 — MOro BiKOM, SIKUU MAe 6yTU HVKYUM Bif HVMXKHBOI Mexi,
3 SIKOI 403BOJISIETLCA MpayeBaaluTyBaHHs. [IpoBegeHnit aHai3 403B0O/IMB HaM JikTN BUCHOBKY,
L0 faHa HOpMa € AOCUTb CK/18A4HOK, OCKIJIbKU TPYHTYETLCS Ha MOJIOXKEHHSX IHLOI raay3i npasa.
BiacyTHICTb TOYHO BU3HAYEeHOro BiKOBOro LEH3Y YCKNaAHKE MOXIINBICTb 3aCTOCyBaHHS cT. 150 KK
Ykpainu, a e B CBOK Yepry Aa€ nigcrTaBu CTBEPAXYBATH, L0 HEAOCKOHAaiCTb YNHHOIO TPYA0BOro
3aKOHOAaBCTBa MPsIMO BIN/INBAE Ha BUCOKUI piBEHb JIATEHTHOCTI L{bOro KpUMIHaabHOro rnpasoro-
PYLLEHHS.

Ob6rpyHTOBaHo, WO A0ope4yHo 6yn0 6 BiAMOBUTUCA Bifl BXWBAaHHS TEPMIHYy <eKCrayaTtauis»
B Ha3ssi T1a gucriosnyii ct. 150 KK YkpaiHu T1a BUKOpUCTOBYBAaTU B HIill 3ara/lbHOBXWBaHI €/108a
(Hanpuknasa, «BUKOPUCTaHHS npaui»). [ns Toro, wob yCyHyTHN HErnopO3yMiHHS Yy 3acTOCyBaHHI
AaHoi HopMU, a@ TaKoX 4YacTKOBO BigMOBUTUCS Bif 6/71aHKETHOI HOPMM Yy 4YacCTUHI NpUB’SI3KN A0
BIKOBOro LeH3y, A0PEeYHO 3arporioHyBaTn BHeCTU 3MiHn 40 4. 1 ct. 150KK Ykpainn ta Buknactu ii
y Takiv pefakuyii: «BUKOPUCTaHHSA rpawvi ANTUHU, sKa He Jocsiraa 16 pidHOro Biky».

KnrouoBi cnoBa: fiTy, HENOBHOJIITHI, eKCr/lyataldis, TpyAoBa eKcrijyatalisi, BUKOPUCTaHHS
npayi AUTHUHU, BIK 3 SKOIro0 3aKOHOAABCTBOM [O3BOJISIETLCSA MPaleBsaluTyBaHHS, KPUMiHa/1bHO-
rnpaBoBi 3acobu, nNpoTuais ekcriyatauil ANTUHN, HE3aKOHHE BUKOPUCTaHHS npadi 4iTesn, 3abesne-
YeHHS rpas AUTUHU, KPUMIHAIbHE rpaBoropyLUIEHHS, KPUMIHAIbHO NPpOTUNPaBHE AisiHHS, 06°eKT
KPpUMIiHaIbHO-pasBoBoi OXOPOHM.

Sasko Olena. Criminal law measures to combat child exploitation

The article is devoted to the criminal law means of counteracting the exploitation of a child
under the age of employment by means of using his/her labor.

Establishment of criminal liability for child exploitation is an indisputable achievement
of national criminal law. The title of Article 150 of the Criminal Code of Ukraine “Exploitation
of Children” is formulated by the legislator unreasonably broadly, which gives rise to certain
misunderstandings in the application of this provision. The socially dangerous act provided for
in Art. 150 of the Criminal Code of Ukraine is defined in the criminal law through the category
of “exploitation”, However, the disposition does not establish all possible forms of exploitation,
but only labor exploitation of a child. The criminalization of child exploitation is linked to only
one characteristic of the victim - his or her age, which must be below the lower limit for
employment. Our analysis has led us to conclude that this provision is quite complex, as it is
based on the provisions of another area of law. The absence of a precisely defined age limit
makes it difficult to apply Article 150 of the Criminal Code of Ukraine, and this, in turn, gives
grounds to assert that the imperfection of the current labor legislation directly affects the high
level of latency of this criminal offense.
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The author substantiates that it would be appropriate to abandon the use of the term
"exploitation” in the title and disposition of Article 150 of the Criminal Code of Ukraine and use
commonly used words (for example, “use of labor”). In order to eliminate misunderstandings
in the application of this provision, as well as to partially abandon the blanket provision in
terms of reference to the age limit, it is appropriate to propose to amend Part 1 of Art. 150
of the Criminal Code of Ukraine and set it out in the following wording: "use of labor of a child

under the age of 16",

Key words: children, minors, exploitation, labor exploitation, use of child labor, age from
which employment is permitted by law, criminal law means, combating child exploitation, illegal
use of child labor, ensuring the rights of the child, criminal offense, criminal offense, object

of criminal law protection.

MocTaHoBka npo6nemMu. 3abesneyeHHs
npas i ceob604 NOAMHKU, BiNlbHUI | BCeBIiUHMI
PO3BUTOK 1i 0OCOBUCTOCTI € OCHOBOK CTaHOB-
JIEHHS Cy4yacHOI YKpaiHu K npaBoOBOi aep-
xasu. [lMpaBa AWTUMHW € KaTeropiew rnpas
NANHM i 6a3yHOTbCA Ha MiAHOCTI Ta HEMOBTOP-
HOCTi ANTUHWN 9K NIOACLKOT iCTOTU. TMpuHUMN
2 [Jeknapauii npo npaea AUTUHK [eHepanb-
Hoi Acambnei OOH (1959 p.) nporono-
WYE, WO AUTUHI 3aKOHOM Ta iHWWMMK 3aco-
6amm mMae 6yTn 3abesneyeHnit cneuianbHUn
3axXUCT | HagaHi MOXJMBOCTI Ta CMNpUATAUBI
YMOBM, WO AadyTb i 3MOry po3BMBATUCS
(i3M4yHO, PpO3yMOBO, MOpasbHO, AYyXOBHO
Ta couiasibHO, 340POBUM i HOPMasibHUM LWIS-
XOM, B yMmoBax cBoboau Ta rigHocTi. MNpu
yXBaseHHi 3 Ui€0 MEeTO 3aKOHIB OCHO-
BHOIO MeTow Mae 6yTu Hankpalle 3abesne-
YEeHHS iHTepeciB AUTUHW. 3rigHo MpuHUKMny
9 [eknapauii npaB AWUTWUHW, AWTUHA MaE€
6yt 3axuweHa Big ycix dopm Henbanoro
CTaBJIEHHS, >XOPCTOKOCTI Ta ekcryaTauil.
[OuTnHa He MoXxe npummaTucsa Ha poboTty Ao
OOCAMHEHHS HaJIeXXHOro BiKOBOro MiHIMyMy;
in y »XooHOMY pasi He MOBWHHI Aopy4aTucs
4M fo3BonATMca pobotm abo 3aHATTS, SKi
€ WKianmemMmm ans ii 300pos’s abo nepeLko-
DXatoTb 1i OCBITI, Mi3UYHOMY, pO3YyMOBOMY UM
MOpanbHOMYy po3BUTKY [1]. OXOpOHa ANTUH-
CTBa € CTpaTeriyHO BaX/IMBUM Ta 3arasibHo-
HauiOHaNbHMM NpPIOPUTETOM AEpXaBWu, came
TOMY KOHCTUTYUiS YKpaiHW NMporosiowye, wo
byab-aKe HacunbCTBO Haa AUMTUHOK Ta i
ekcnayaTauis nepecnigyroTbCs 3a 3aKOHOM
(4. 2 cT. 52) [2], a 3akoHOM YKpaiHn «[po
OXOPOHY AUTUHCTBA» 3aKpinseHi NoaoXeHHS
Npo 3axuCT aiten Big ekcnnyatauii (cT. 10),
Ta 3abopoHa Ha 3anyyYeHHs aiTen A0 Haurip-
wnx dopM amtayoi npaui (ct. 21) [3]. Came
ToMy, 6e3 nepebinblieHHS MOXHa CTBEPAXY-
BaTW, WO 3aXWUCT Aiten Big 6yab sSiKMX npo-
ABiB eKcnayaTauil € He nuwe 3araabHOHaUi-
OHaNlbHMM, @ N EBPOMENCbKMUM CTpaTeriyHuM
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NpiopuTeTOM, WO BWM3HA4Ya€E noTeHuian Ao
36epexeHHs Ta NpOrpecuBHOr0 pPO3BUTKY
NIOACTBA BUIIOMY.

AHani3 gpocnipxeHb npobnemu. B HayLi
KPUMiHaNbHOro npasa, NpobieMn BUBYEHHS
KpUMiHanbHO-NpaBoBMX 3acobiB  npoTtuaii
ekcnsyaTauii AUTUHU, 9Ka He [Jocsarna BiKy,
3 KOro 3aKOHO4ABCTBOM [03BOJIAETLCA MNpa-
LeBNawTyBaHHSA, LWASAXOM BWKOPUCTAHHA Ti
npaui, NPUCBATUAM CBOI Npaui Taki HayKOBLi
ak: I. M. OonsHoBcbka, O. O. [Ayaopos,
0. B. NaHbuyk, . O. Kanmukos, M. O. Konec-
HUK, A. M. OpneaH. H. A. Cnepkauy, M. I. XaB-
poHtoKk, A. K. Xanamaun, Tta iH. OgHak, He
3Ba)KawuM Ha [OCNIOKEHHA Ta TMOWyKu
BUpiLLEHHSA AaHoi npobnemun, i AOCi iCHYOTb
TPyAHOLWi 3 OAHO3HAYHUM PO3YMIHHAM, TNy-
MayeHHSM 3MICTy CycCnifbHO Hebe3neyHoro
AisHHSA, nepeabadeHoro cT. 150 KK YkpaiHu,
BHACNIAOK 4YOro 3HMXYETbCS edeKTUBHICTb
3aCTOCYyBaHHA [aHOI HOPMW. Y CYKYMHOCTI
BUKaAeHi O6CTaBMHW 3yMOBIIOKOTb aKTy-
aNbHICTb TEMU CTaTTI.

Mera craTtTi € 40CNiANTU KPUMIHANbBHO-
npasoBi 3acobu npoTuaii  ekcnnyaTauii
ANTUHU, KA He JocAarna BiKy, 3 AKOro 3ako-
HOAABCTBOM [03BONIAETLCA NpauesnawTy-
BAHHS, WIAXOM BUKOPUCTAHHSA 1i npaui.

Buknaa ocHOBHOro marepiany. Y pi3Hi
ICTOPUYHI nepioan BCi KpaiHM CBIiTY HaMmara-
nncb 60pOTUCH 3 HANCYTTEBILUMMW MOPYLUEH-
HAMU NpaB NOAMHN, 30KPEMA | AUTUHU, B TOMY
4yucni i 3 NopyLWweHHSIMN NOB'A3aHMMN 3 TPY-
[OBOIO eKcrJyaTaui€lo, 3a A0MOMOro Kpu-
MiHanbHO-NpaBoBMX 3acobiB. B YkpaiHi AaHa
npobnema He cTana BUHATKOM. HecrnpoMox-
HiCTb NpaBoBMX 3acobiB, 3aKpinaeHnX y Mix-
HapOAHOMY, KOHCTUTYLiINHOMY Ta TPyAOBOMY
3aKOHOA4aBCTBI YKpaiHuM, edheKTUBHO MpoTU-
0iITM HEe3aKOHHOMY BWKOPUCTAHHIO rpaui
AiTen, i 3ymoBsitoBana HeobXigHICTb BXUTTS
pilwyyiwmnx 3axoais y 60poTbbi 3 TakuM aHTK-
couianbHuM gaBuwemM. Came TomMy B cT. 150
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KK YkpaiHn, yneple B iCTOpii YKpaiHCbKOro
3aKoHogaBcTBa 6yno nepeabayeHo KpuMi-
Ha/ibHY BIANOBIAANIbHICTL 3a eKCcnsyaTtauito
AiTen, aKi He AoCArnm Biky, 3 IKOro A03BONS-
€TbCS NpaueBnallTyBaHHS, WO 34iIMCHIOETLCS
LIIAXOM BMKOPUCTAHHA iX npaui. BapTto Bia-
MITUTK, LLO CTAHOBJIEHHSA KPUMiHaNbHOI Big-
noBiganbHOCTI 3a eKcnayaTauito aiten € imn-
nemeHTauieto ctaten 34 Ta 36 KoHBeHUii Npo
npaea AUTUHU [4]. HeobxigHiCcTb Takoi 0Xo-
pOHW caMe KpUMiHaNbHO-NPaBOBMMKU 3acCo-
6aMn oyeBmaHa, Tak 9K AOTPUMAHHS MpaB
ANTUHWN YHEMOXIIMBJIOE HACU/IbCTBO Ta XOp-
CTOKE MOBOAXEHHS 3 AUTUHOM. [loCTaHOoB-
neHHs ob’‘ekta nig KpuMiHanbHO-NpaBoBY
OXOpPOHY BM3Ha4yeHa 06’EKTUBHMMWU 3aKOHO-
MipHOCTSIM. O6’€eKT KpWUMiHaNbHO-NpPaBoOBOI
0XOpOoHM — Le chepa abo HenopyLueHux, abo
NopyLWeHnX AigHHAM (4M CTBOpeHa 3arposa
3ano4isiHHS ICTOTHOI LWKOAM), WO He Mic-
TUTb O3HaK 3MI04MHY 4YM CKNagy 3/104YUHY,
CYCMifIbHNX BIAHOCWMH, WO OXOPOHSKTLCSH
3aKOHOM NpPO KpUMiHa bHY BignoBiAaNbHICTb
[5, c. 78]. CraBnsaum Ti um iHWi 06’ekTn nig
KpUMiHanbHO-NMpaBoBY OXOpPOHY JAepXasa
TakuM 4YMHOM Bigobpaxxae TypboTy BiAHOCHO
NMeBHOro Kosa CyCnifibHMUX BiAHOCUH.

BcTaHOBNEHHS KpuMiHanbHOI Bianosigasnb-
HOCTI 3a eKcnJyaTauito AiTen cTano nowToB-
XOM Ha WsXy A0 BMKOPIHEHHS HaMripmx
¢dopm antayoi npaui. Cnig BiAMITUTY, WO LWe
y 2003 poui, B YKpaiHi 6yno 3ateBepaxeHo
«KoHuenuito 3anobiraHHA Ta BMKOpPIHEHHS
Hebe3neuyHnx ¢hopM npadi AiTen», OCHOBHUM
HaMpsIMKOM $KOI € YAOCKOHaNeHHA HopMa-
TUBHO-NPaBoOBOi 6a3n, 30KpeMa CTBOPEHHS
e(PeKTUBHOro MexaHiamMy 34iMCHEHHSA KOHTP-
O/110 3a AOTPUMAHHSAM 3aKOHOAABCTBA LWOAO
npaui Aiten, BK/IKYAUYM KOHKpeTM3aLito
HOPM MiDXXHApPOAHWUX KOHBEHLUi, paTudiko-
BaHMUX BepxoBHOW Papgot YKpaiHu, y 3ako-
HOAABUYMX Ta NiA3aKOHHUX akTax YKpaiHu;
po3pobneHHs Ta BNpOBaAXEHHs CTpaTe-
rii 3anobiraHHsa Ta BMKOPIHEHHS HaMripwmnx
dopM npaui giten [6].

OaHWM i3 eneMeHTiB MeXaHi3My KpuMi-
Ha/IbHO-MPAaBOBOr0 peryatoBaHHA BUCTYMae
KpUMiHanbHO-NpaBoBa HOpMa, sika BCTaHOB-
ntoe 3abopoHy ekcniyaTauii giten. Hacamne-
pea 3ayBaxumo, Wwo Hasea cT. 150 KK Ykpa-
iHn «Ekcnnyartauia gitern» cdopMysboBaHa
HeobrpyHTOBAHO LWMPOKO, a Le MNOPOAXKYE
NeBHi HEMNOpO3yMiHHA ANA MnpaBo3acTocy-
BaHHSA AaHoi Hopmu. MNepeabayeHe y cT. 150
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KK YkpaiHun cycninbHO HebesneuHe AisiHHS,
TEepMiHONOMYHO BU3HAYAETLCS B KPUMiHaNb-
HOMY 3aKOHi Yepes3 KaTeropit «ekcryaTa-
uisg», nNpyv UbOMY HOPMATUBHE T/IyMayeHHS
6e3nocepeaHbo B cT. 150 KK YkpaiHu He
HagaeTbca. LWe HOpuctn CrapogaBHbOro
Pumy poTtpumyBanuca Te3u: «Ignoratis
terminis artis ignoratur et ars», Wo o3Havae:
AKLO TEPMIHOOris NeBHOro npeaMeTa HeBi-
AOMa, TO HeBiAOMMM i caM npeameT. [Jonoku
BiACYTHE HayKoBe BW3HA4YeHHS OKPEMOro
NOHATTS, HEMAE Y TOYHOIO 3HAHHSA NPO iCTOT-
HiCTb NpeaMeTa, WO MO3HAYa€E LEe MOHATTS,
BIACYTHIM | KpuTepin AN BiAOKPEM/IEHHS
OA4HWX NpeaMeTiB BiA iHWKX [7, c. 49].

TepMiH «ekcrnjyaTauiga» MnoxoauTb Bif
dpaHu. exploitation - BukopucTaHHs, oaep-
XaHHA BUroau. Y CNOBHMKaxX TNyMayuTbCs
AK: MPUBMIACHEHHS pe3y/bTaTiB Yy>XOi npaui
BNaCHMKOM 3acobiB BMpPOOHMUTBA 4M MNpuU-
BJTAaCHEHHS O4HMMM NOABMU NPOAYKTIB Npaui
iHwnx nogen [8, c. 235]; cucremaTuyHe
BUKOPUCTaHHSA JIIOAMHOK NPOAYKTUBHUX CUI
(poAoBMLL KOPUCHWUX KOManWH, 3ani3Huub,
MaWWH i T.iH.). AHani3ywun Ancno3uuito
AAHOI HOopMKM, 6aymMMO, WO HacnpasAdi y Hin
NaeTbcsa He Npo yci MoXnuBi hopMu ekcnnay-
aTauii, a nuwe npo TpyAOBY eKkcryaTauito
ANTUHU. BykBanbHe TAyMadeHHs AWCMOo3M-
uii 4. 1 cr. 150 KK YkpaiHn pae nigcrasu
BBaXaTu, WO Yy UK CTaTTi 3akoHoAaBelb
3abopoHsie 6yab-sike BUKOPWUCTAHHA npaui
ANTUHU, KA He JocAarna BiKy, 3 AKOro 3ako-
HOAABCTBOM [03BOJIAETLCA NpauesnawTy-
BaHHA. TOMY MOXHa 3pobuTn BMCHOBOK, LWLO
06Car NOHATTA «eKcnayaTauia AUTUHU» B LN
HOPMi 3BYXYETbCHA BUKIOYHO A0 i Tpyno-
BMX acnekTiB. Take CYOXeHHS I'pYHTYETbCHA
Ha CeMaHTU4YHOMY 3B’A3KYy CNOBOCMOSYyYEHb
«eKcnnyaTauis ANTUHU» Ta «LWIAXOM BUKO-
PUCTaHHSA il npaui», a TakoX Ha CUCTEMHIN
Y3rog)XeHoCTi 03HaK 3aKOHOAAaB4YOi KOH-
CTPYKLUii 06'EKTUBHOI CTOPOHM CKNaay KpuMi-
HaNIbHOrO MPaBOMNOPYLEHHS <«eKcrniyaTauis
niten>».

MoHATTA «eKkcnayaTauis Aaiten», ske
BMKOpuUcTaHe B Hasgi CcT. 150 KK Ykpainu,
3 @HaNoriYHMMM BU3HAYEHHSIMU LibOro SIBMLLA
y Aucnosuuii gaHoi HOPMU UM BU3HAUYEHHS
NOHATTSA eKkcnayaTtauii nauHu (3akpinaeHe
y n. 1 Mpumitkn go ct. 149 KK Ykpainu), He
€ TOTOXHMM, @ TOMY i YCK/TaAHKETLCA pO3y-
MiHHS A@HOro noHATTHA. Yepe3 6araTo3Hau-
HICTb TepMiHy <«eKkcnayaTauiga» 3a3HadeHa
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Ha3Ba He JA€ KOHKpeTHOI iHdopMauii woao
3abOpoHEHOro Ui€El0  HOPMOK  CYCMisibHO
Hebe3neyHoro AissHHSA. BBaxa€mo, L0 Ha3Ba
cT. 150 KK YkpaiHm «ekcnnyaTtauis Aiten»
HEe BMKOHYE MOKNAaAEHUX Ha Hei yHKUIN,
30KpeMa PyHKLUi «popMn» BiAHOCHO 3MIiCTy
aucnosmuii - uiei Hopmu. HagBHICTb  Takoi
Ha3Bu cT. 150 KK YkpaiHu CcTBOpKE cuTya-
uito, 3a sAkoi i 6e3 Toro cknagHui i 6arato-
3HaYHUIM TEepMiH <«ekcnnyaTauis» Habysae
LLle OAHOIr0 3HAYEHHS.

lMpaBuna 3aKOHOAABYOI TEXHiIKM BMMa-
ralTb YHiI(IKOBAHOrO BXWBAHHSA TMOHATb
i TEpPMiHIB Y KPUMiHaNbHOMY 3aKOHOAABCTBI
Ykpainu, a y KK YKpaiHu noHATTSA «ekcnsya-
Tauisg» 3ycTpidaeTbesa y 16 crattax Ocobnu-
BOI YaCTWUHW, 3 HUX NMWe y 3 CTaTTax Taka
eKcnayarauis CToCyeTbCcs noanHn (cT. 149,
cT. 150, ct. 442%). MNpn UbOMY B MNOHATTSH
«eKkcnnyaTauii NioanHn» y cT. 149 i cT. 4421
KK YkpaiHu BKIadaeTbCsd OAHAKOBWUM 3MICT,
AKWUMA 3aKpinaeHun y MiKHaApOAHWUX akTax,
a 3MIiCT MOHATTA «eKkcnayartauia AUTUHW>»
nepeanbayae BMKOPWUCTaAHHS Mpaui AWUTUHMK,
AKa He Jocdarna BiKy, 3 AKOro 3akoHo4aB-
CTBOM [03BONIAETLCA MpaueBalTyBaHHS.
Mo-cyTi ogHe i Te X MOHATTS BMKOPUCTOBY-
€TbCA A19 ONMUCY Pi3HUX ABULL, a Lie € Hernpu-
NYCTUMMUM 3 TOYKM 30pYy MpaBwusl 3aKOHO-
AABYOI TEXHIKW, | B CBOK 4Yepry MOpoAXYE
ABO3HAYHICTb B PO3YMiHHI MOHATTA. Taka
CUTyauis CTBOpHoeE NpobneMn gK nig vac Tny-
MadeHHs rnonoxeHb cT. 150 KK YkpaiHu, Tak
i B X0A4i 3aCTOCYBaHHSA MPUNUCIB L€l CTaTTI
Ha NpakTuui. Y 3B’93Ky 3 UMM BBaXXaEMO, WO
3aKkoHogaBsuU cnig 6yno 6 BiagmMoBMTMCSH BiA
BXMBAHHSA TEpPMiHY «eKcnayaTauisa» B Ha3Bi
Ta aucno3uuii ct. 150 KK YkpaiHm Ta BuKo-
PUCTOBYBATWU B Hiil 3arasbHOBXMWBaHi CNoOBa,
30KpeMa, «BUKOPUCTaAHHSA npaui».

BapTo 3ayBaxuTu, WO MNpaBu/ibHe BCTa-
HOBJIEHHA BCiX O3HaK MOTepnisioro Big ekc-
nnyaTauii giTel Mae iCTOTHE 3Ha4YeHHs Ans
kBanigikauii ain ocobu 3a ct. 150 KK Ykpa-
THM. TnymadeHHa aucnosumuii ct. 150 KK
YKpaiHM pa€ niactaBuM CTBepAXyBaTu, LWO
3aKoHOAaBeLb MNOB’'A3YE KPUMiHANbHY Kapa-
HICTb JigHHA WoAo0 eKkchnayaTtauii AUTUHU
NNLWE 3 OAHIE 03HAKOK NOTEepNiaIoro — Noro
BiKOM, SIKMM Ma€ ByTU HMXUYUM BiA HUXKHbOI
MeXi, 3 SKOI A03BONAETLCA npauesnawTy-
BaHHA. [lMpoBeaeHMn aHani3 ui€i kKaTeropii
O03BOSIMB HaM AiNTWU BUCHOBKY, WO BOHA
€ [AOCUTb CKNAAHOW, OCKiNbKN I'PYHTYETbCA
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Ha NOJIOXKEHHSAX iHLWOI ranysi npaea. Ha Haw
nornsag, nope4vHow € nosmuia 4. 0. Kanmu-
KOBa, Mpo Te, WO 3aKOHOA4ABYa KOHCTPYKLUis
«ANTUHA, SKa He J0cArna BiKy, 3 AKOro 3ako-
HOAABCTBOM [03BONIAETLCA NpauesnawTy-
BaHHA» € CMiPHOI0 3 TEOPETUYHOI TOUKU 30pYy
Ta CKNafgHoK — 3 NpakTu4Hoi [9, c. 56-57].
HopMmamun TpynoBeoro 3akoHofaBCTBa YKpa-
iHW He BCTAHOBJIEHO €AMHOr0 BIiKOBOIO
LEeH3Yy, OOCATHYBLUM AKOro AUTUMHA OTpUMY-
Bana 6 npaBo BnawTyBaTucs Ha poboTy.

3rigHo 3i ct. 188 K3nll He ponycka-
ETbCSA MPUUHATTA Ha poboTy ocibé Monoawe
16 pokiB. SIK BMHATOK, 3@ 3ro4ot0 OLHOro
i3 6atbkiB abo ocobu, WO MNOro 3aMiHIOE,
MOXYTb MpUMMaTUCb Ha poboTy ocobu, sKi
pocarnn 15 pokie. Kpim TOro, ana niaro-
TOBKM MO04i 00 NPOAYKTMBHOI npaui Aonyc-
Ka€ETbCS NPUMHATTSA Ha pObOTY Y4YHIB 3arasb-
HOOCBITHIX  WKiN, nNpodecinHO-TEXHIYHNX
i cepefiHiX crieuyianbHMX HaBYyasbHUX 3aksa-
AiB ANs BUKOHAHHSA nerkoi pobotn, Wwo He
3aBAac€ WKOAM 340POB’IO | HE MOPYLYE Npo-
LeCy HaB4YaHHS, y BiNlbHUI Big HaBYaHHS 4ac
No AOCATHEHHI HMMU YOTUPHAZUATUPIYHOIO
BiKy 3a 3rooto ogHoro 3 6aTbkiB abo ocobu,
Lo noro 3amiHtoe [10].

Mpu NpURHATTI Ha pob0TY ANTUHI MA€E BUNO-
BHUTUCb LWOHanMMeHwWwe 16 pokiB, B iHLIOMY
BUNAAKY BMMara€tbcsi o6rpyHTyBaTtM Heob-
XiAHICTb NPUMNHATTA Takoi ocobu Ha poboTy
Ta Ao ocoboBOI cnpaBu MnpauiBHMKA A0NY-
YnTK: 1) KONito CBIiAOUTBa NPO HAPOAXKEHHS
(3a BIiACYTHOCTI nmacnopta rpoMaasiHUHA
Ykpainun); 2) 3roay oaHoro 3 6atbkiB abo
ocobu, Wo 1oro 3amiHE - akwo ocobi Bia
14 no 16 pokiB; 3) 4OKYMEHT, KUK nigTeep-
AXYE, Wo ocoba 6yae BMKOHYBaTuM poboTy
Yy BiflbHUIM Bif HaBYaHHSA 4ac - AKWO 0cobi
Bia 14 po 15 pokiB; 4) mMeauyHy AOBIAKY
[11]. ToMy Ans pi3HUX BIKOBUX KaTeropimn
BCTAHOB/IEHO HM3KY [A0AATKOBUX BWUMOT,
AKUX HEYXWUbHO cnig AOTpUMYBaTUCh K
npauiBHMKOBI, Tak i poboToaaBueBi. Hass-
HICTb TaKMX BMMOI MA€ BaXJ/IMBE 3HAYEHHS
Ans 3abesnedyeHHs TPyAoOBUX NpaB AUTUHM,
OAHaK Nif 4ac 3aCTOCYBAHHA UMX BUMOr Npu
BUPIWEHHI MUTAHHA MNP0 HasABHICTb Yy Aiax
ocobu cknagy KpWMiHaNbLHOro npasonopy-
WweHHs, nepenbaveHoro ct. 150 KK Ykpainu,
BUHWKAIOTb MEBHI TPyAHOLWi Ta Henoposy-
MiHHS.

BignosiAHO, HEMOBHOMITHI, $Ki AOCArnn
16-piyHOro BiKy, He HanexaTb 40 KaTeropii
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TUX, SIKMM 3a60POHEHO MpauesBnalTyBaHHS.
Yepes Te, 3a 3MicToM 4. 1 cT. 150 KK YKkpaiHu,
B il CUCTEMHO-NPaBOBOMY 3B’A3KY 3i CT. 188
K3n[ YkpaiHu Wwoao HEMOBHOMITHIX, SKMM 3a
BIKOBMM KpWUTEpiEM [03BOJIEHO npauesna-
WTYBaHHS, ekcnayaTauisa (B TOMy 3MicCTi, Wwo
3aKpinneHa gaHin HopMi) HEMOXIMBA.

Y KOHTeKCTi aHanizy 6aHKeTHOro xapak-
Tepy AMCNO3uUil  [OCNIAXYBAHOI  KPUMi-
HaJ/IbHO-NMPaBOBOI HOPMK, @ TaKOX BiAMOBIA-
HOro OMWUCY O3HaK CyCnifibHO Hebe3neuyHux
fisHb, nepepbaveHmnx cTt. 150 KK YkpaiHu
HEe3pOo3yMifNol BWUAAETLCA NO3UUIA  3aKo-
HOAAaBUSA Mpo Te, YOMYy BiK MoTepniforo Big
Takoro KpUMiHaNbHOIO rpaBoOMOpYLUEHHS
BCTAHOB/IEHO 4Yepe3 npu3My TpyaoBOro
3akoHopaBcTBa. OCKiNbKM Cy6’'€KTOM LbOro
3104MHY Moxe 6yTM 1 He poboToaaBselb,
a notepninum - ocoba, sika He 6axae BCTy-
naTn B TPYAOBI BIiAHOCUHMW, TO LiSIKOM IOMYHO
M Te, WO BOHM Yy BiAHOCMHAX MiX cobo He
3060B'a3aHi kepyBaTuca Hopmamu K3nll
Ykpainum [12].

Mopaa i3 BM3HAYEHHAM BIKOBOIMo LEH3Y
3 IKOro 3aKOHOAaBCTBOM [03BOJISETLCS MNpa-
LUeBNaWTyBaHHA BUHUKAE psa NpobnemMHux
nuTaHb B cdepi TpyAoBOiI 3aUHATOCTI AiTen,
AKi TakoX noTpebyloTb BUPIWEHHS | npu
3acTtocyBaHHi cT. 150 KK Ykpainu. Tak, y Tpy-
[OBOMY 3aKOHOAaBCTBi HeAOCTAaTHbO YiTKO
pernaMeHToOBaHO BUAW [isNbHOCTI, Ae A03BO-
NAETbCA BUKOPUCTOBYBATW nMpauto Aiten,
BIiACYTHE 3akoHofaBya AediHilia «nerka
pob0oTa A5 HEMNOBHOMITHIX», MA€E Micue Heo-
AHO3HAYHICTb WOAO0 BU3HAYEHHSA MiHIManb-
HOro BiKy Mo4aTKy TPyZAOBOI AifANIbHOCTI And
HEenOBHOJITHIX, pob0Ta B AKOMY HE HAHOCUTb
LWwKoan ix 3aopoB’to, Mopani Ta ocsiTi [13].
Lle BCe TaKOX YCKALHIOE MOXJIMBICTb 3aCTO-
cyBaHHsa cT. 150 KK YkpaiHu, a ue B CBOK
yepry Ja€ niactaBun CTBepAXyBaTu, LWO
HeL0CKOHaniCTb YAHHOIO TPYA0BOIro 3aKOHO-
[aBCTBa NPSAMO BMJIMBAE Ha BUCOKUMN piBEHb
NIATEHTHOCTI UbOro KpWUMiHanbLHOro npaBo-
nopyLweHHs. Monpu MNoWMpeHicTb hakTny-
HOrO BWMKOPMCTAHHA npaui AiTen B YKpaiHi,
KiNIbKICTb BIAKPUTUX MNPOBAAXeHb 3@ O3Ha-
KaMu  KpUMiHaNbHOro MNpaBoOMoOpYLUEHHS,
nepeabaydeHoro ct. 150 KK YkpaiHu, He3Ha-
yHa. OdiuinHi CTaTUCTMYHI AaHi 3acsigyy-
I0Tb, WO OpraHamu MNpoKypaTtypu y nepiog
3 2019 poky no 6epeseHb 2025 poky
11 o6nikoBaHO KpWUMiHaNbHWUX MNpaBoONoOpy-
weHb (y 2019 poui - 9, y 2020 poui - O,
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y 2021 poui-0,y 2022 poui-1,y 2023 poui-
1,y 2024 ta 2025 - 0) [14].

Ha Hawy AyMKy, Taka pi3HMUA MK MOLwwmn-
PEHICTI0 HE3aKOHHOI AUTSAYO0I npaui Ta Kinb-
KiCTIO NOpYLEHNX KPUMiIHaNbHUX Crpas CBiA-
YMTb NpO neBHi nNpobnemMn B 3aCTOCYBaHHI
L€l HOpMUK, HAKi 3yMOBNIEHI BajaMu 3aKOHO-
AABYOro BM3HAYEHHS LbOro KpPUMiHaMIbHOIO
npasonopyweHHs. ToMy KpuMiHanbHO-Mpa-
BOBa HopMa, nepenbayeHa ct. 150 KK Ykpa-
iHW, Ma€ 3a3HaTW BAOCKOHANEHHS 3 MeToK
YCYHEHHS Ui€i HeBianoBiaHOCTI Ta 3abe3ne-
yeHHsa. Ansa Toro, wob ycyHyTM Hernoposy-
MiHHS Y 3aCTOCYBaHHi faHOi HOPMUK, @ TaKOX
4YacTKOBO BIiAMOBUTUCA BiA 6HNaHKETHOCTI
AAHOI HOPMM Yy YacTUHI NpPUB'A3KN A0 BiKO-
BOrO LieH3Yy, A0PeYHO 3anponoHyBaT BHECTU
3MiHM g0 4. 1cT. 150KK YKkpaiHu Ta BMKnactu
il y Takin pepakuii: «BMKOPUCTAHHSA Mpaui
OVUTUHK, 9Ka He gocsrna 16 piuHoro Biky».

BucHoBKM. BuknageHi NOJIOXEHHS
A03BOMISIOTbL NiACYMYBaTH, WO NMonpu Te, WO
BCTAQHOBJIEHHA KPUMiHaNbHOI BignoBiganb-
HOCTI 3a eKkcnnyaTauito aiter € 6e3cnipHum
AOCATHEHHAM BITYM3HAHOrO KPUMiHaMIbHOIO
npasa, BCe X HU3Ka npobnem y KOHCTpylo-
BAHHI Li€Ei HOPMM Ta NpPaKTUL il 3aCTOCYBaHHSA
npu3Benn Ao Toro, WO Ler npaBoBMl Mexa-
Hi3M NpoTUAIT HEe3aKOHHOMY BWKOPUCTAHHIKO
npaui Aiten noku wo abCcontoTHO He npa-
utoe. ToMy MOXHa CTBepAXyBaTW, WO Taka
CUTyauis 3acBigyy€e nNpO HECNPOMOXHICTb
iCHYIOUMX NpaBoOBMX 3acobiB, 3akpinaeHux
Yy MiXHapoAHOMY, KOHCTUTYUIMHOMY Ta Tpy-
AOBOMY 3aKOHOAABCTBI YKpaiHn, edeKTUBHO
NpOTUAIATM HE3aKOHHOMY BWUKOPUCTAHHIO
npaui 4iten i 3yMoBMOE HEOOXIAHICTb YXUTTS
6inblw piwy4nx 3axoqis y 6o0poTbbi 3 po3rns-
AAHUM aHTUCOLaNIbHUM SBULLEM.

Pe3ynbTaTtoM HEBAAsIOr0 KOHCTPYHOBAHHS
aucnosumuii 4. 1 ct. 150 KK YKpaiHm ctano
Te, WO AK Yy Teopil, TaK i Ha npakTuui 3MicT
AiIHHA «eKkcnnyaTauia AUTUHU» Ta XapakTep
noro cycninbHoi Hebe3nekn BU3HAYAETLCS
Ha niactasi Cy6'€KTUBHOrO PO3yMiHHSA MOAO0-
)KeHb BKa3aHOi CTATTi Ta YSBNIEHHS NpO CycC-
ninbHy Hebe3neky onucaHux y Hik ain Taka
CUTyauia € HEMPUMYCTUMOK, OCKINIbKN NnLe
npsMa BKasiBKa Yy TeKCTi 3a3HAa4YeHOi HOpMU
Ha MPUMYCOBWIK XapakTep po3rnsayBaHOro
AiSIHHA CNpUATUME OAHAKOBOMY T/TyMayeHHo
Ta 3actocyBaHH cT. 150 KK YkpaiHun. Tomy
i npono3uuis BIAMOBUTUCA Bi4 BXWBaHHA
TEPMiHY «eKcnnyaTauig» B Ha3Bi Ta Aucno-
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3uuii ct. 150 KK YkpaiHn Ta BUKOPUCTOBY-
BaTW B Hiil 3arasibHOBXWBaHi CNOBa — «BUKO-
PUCTAHHSA npaui AUTUHU>.

MpeameTHnin aHaniz cr. 150 KK Ykpaiuu
Ta BUMOr TPyAOBOro 3aKOHOLABCTBA YKpaiHU
LLoA0 nMpaueBnawTyBaHHSA AiTe [03BONSE
AINTU BMCHOBKY, WO 3aKOHOAaB4Ya KOHCTPYK-
Lis «4iTK, SKi He JOCArAN BiKY, 3 IKOr0 3aKOHO-
[ABCTBOM [03BOJIAETLCA MpaLeBnallTyBaHHA»
€ CMNipHOI0 3 TEOPETUYHOI TOYKM 30pY Ta BaXKO

3aCTOCOBHOK — 3 NpPaKTUYHOI. OCKinbkKY, Tpy-
[0Be 3aKOHOAaBCTBO YKpaiHW He BCTAHOBJ/IIOE
€ANHOrO BIKOBOrO LIEH3Yy, AOCArHYBLUM SKOro
AWTMHa oTpuMyBana 6 npaBo BRaLTyBaTUCS
Ha poboTy, TO BKasiBKa Ha BiK noTepninoi
ocobu y 4. 1ct. 150 KK YkpaiHn pgactb 3mory
BiAMOBUTUCS Bif 6aHKETHOro xapakrepy Auc-
no3uuii, @ TMM caMuM cnpusTume binbLu edek-
TUBHOMY BUKOPWUCTAHHIO AaHOi KpUMiHANbHO-
NpaBoOBOI HOPMU Ha MpaKTUL,.
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BAAM OPUANYHOI BUSHAYEHOCTI Y MUTAHHSAX PEANTI3ALIIL
NMPOLECYAJIbHUX MOBHOBAXEHb rEHEPAJIbHOIO NMPOKYPOPA
BUKOHYBAYEM MO0 OGOB’SA3KUN

LlamMpuHCcbkuit AMuTpo OnekcaHapoBUY,

acnipaHT rpuanyHoro dakynbTeTy

BO/IMHCLKOro HauioHanbHOro yHiBepcuTeTy iMeHi Jleci YkpaiHku
ORCID ID: 009-005-6968-1232

Y cratTi gocnigxeHo npobnemHi acnekTu peanizauii npoyecyaabHuX NoOBHOBaXkeHb [eHepasib-
HOro rnpoKypopa BMKOHyBa4yeM 1Moro 060B’s3KiB. AKLLEHTOBAHO yBary Ha nporajavmHax, Lo BUHU-
KarTb y rpaBo3acTOCOBHIN NpaKTuLi y 3B’A3Ky 3 BIACYTHICTIO YiTKOro 3aKOHOAaBY0ro MexaHi3-
My rpOAOBXEHHS BCTAHOB/EHOIr0 3aKOHOAaBCTBOM CTPOKY BUKOHaHHS 060B’a3KiB [eHepasibHOro
rnpoKypopa nics noro 3aBepLueHHs. OcobamBy yBary npugiieHo aHasidy rnosoxeHb KoOHCTuTyyii
Ykpaitn, KpuMiHaibHOro rnpouecyaabHOro Kogekcy YKpaiHu, 3akoHy YKpaiHn «[lpo rnpoKyparty-
py», a@ Takox okpemux PilieHb KoHcTuTyuirtHoro Cyay Ykpainu.

OxapakTepu30BaHO cUTyalito, L0 CKAaaacs B YKpaiHi nicis 3BinibHeHHs 3 rocaaun eHepasib-
HOro rnpoKypopa, Kosim 060B’S3Ku1 04i/IbHMKA YCIi€i CMCTEMM MPOKYPAaTypu TPUBAINIA Hac BUKOHYE
Moro nepLumi 3actyrnHuk 6e3 rnpusHadyeHHs1 HoOBoro eHepasibHoro rpokypopa. KoHCTaToBaHo,
L0 TaKkni CTaH CripaB rnopoaxXye YUCAEHHI MUTaHHS LWOAO J1eriTMMHOCTI NpoLecyasbHUX pillleHb,
AKi IpUAMaroTsLC BUKOHyBadyeM 060B’93KiB, 30KpeMa L1010 MOX/INBOCTI MOroAXXeHHSI HUM rpoBe-
AEHHS 06LUYKIB, 3aTPpUMaHHS HAPOAHUX AeNyTaTiB YKpaiHn, BHECEHHS BigoMocTen 40 EPLP woa0
OKpeMux KaTeropivi ocié Towjo. 3 ora84y Ha Ue nigaaHo apryMeHTOBaHIi KpUTULi 3apeecTtpoBaHmii
y BepxoBHi Pagi YkpaiHn 3akoHornpoekT N° 11175, akuii nepenbadyac 3BYXEHHS MOBHOBaXEHb
BMKOHyBa4a 060B’S3KiB [eHepasibHOro npoKypopa. 3pobsieH0 BUCHOBOK, LU0 YXBa/l€HHS Takmx
3aKOHOA4aBYNX 3MiH CTAHOBUTUME 3arpo3y epekTuBHoMy (DYyHKUIOHYBAHHIO NpoKypaTtypun B yMo-
Bax BOEHHOIO CTaHy.

O6rpyHTOBaHO AOUi/IbHICTL 3aKOHOAaBYOIro BPerysiloBaHHS ropsiaKy rnpu3HavyeHHs i CTPOKIB
BUKOHaHHs 060B’a3KiB 'eHepasibHOro rpoKypopa, a Takox 36epexeHHs 3a BUKOHyBayeM 3Ha-
yHoro obcsiry npouecyasbHUX MOBHOBAaXEHb, OCKI/IbKM € HEOOXIAHICTb AOTPUMAHHS MPUHLMTY
IHCTUTYUIiVIHOI 6€3nepepBHOCTI OpraHiB NPoKypaTypu, 30KpeMa y BOEHHWUI nepios, Koiu Aep)KkaBa
notpebye epeKTMBHOro yHKLIOHYBaHHS yCi€i CUCTEMU KPUMIHaIbHOI OCTULIi. Baxmso Bupobu-
TV EANHWI NiAxig Woao obCcsary noBHOBa)XeHb BUKOHyBauya 060B’S3KiB [eHepasibHOro npoKypopa
3a4/719 3abe3nedyeHHs cTabibHOCTI MpPaBo3acToCyBaHHS, 36epexeHHs [OBipy [0 OpraHiB rpokKy-
patypu Ta HeAOMyLEHHS MpaBoBOro BaKyyMmy y rpaBoBOMYy PErya0BaHHS 03HaYEeHUX MUTaHb.

KnroyoBi cnoBa: eHepasibHWi NpoKypop, BUKOHyBa4y 060B’s3KiB [€eHEPasibHOro npoKypopa,
MpoKypaTtypa, KpvMiHaibHe MpOBaAXEHHS, MPoLecyasbHi NoBHOBAaXEHHS, AOCYyAOBE po3c/iigy-
BaHHS, rpolecyasbHe KepiBHULTBO.

Shamrynskyi Oleksandr. Deficiencies in legal certainty regarding the exercise
of the prosecutor general’s procedural powers by an acting official

The article examines problematic aspects related to the exercise of the Prosecutor General’s
procedural powers by an acting official. The attention is focused on the gaps arising in law
enforcement practice due to the lack of a clear legislative mechanism for extending the statutory
term of office of the Prosecutor General after its expiration. Particular attention is paid to
analyzing the provisions of the Constitution of Ukraine, the Criminal Procedure Code of Ukraine,
the Law of Ukraine 'On the Prosecutor’s Office’, and certain decisions of the Constitutional Court
of Ukraine.
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The article characterizes the situation in Ukraine after the dismissal of the Prosecutor General
when the duties of the head of the entire prosecution system are carried out by his First Deputy
for a long time without the appointment of a new Prosecutor General. It is noted that this
situation gives rise to numerous questions regarding the legitimacy of procedural decisions made
by the acting official, in particular the possibility of approving searches, detention of Members
of Parliament of Ukraine, entering information into the Unified Register of Pre-trial Investigations
regarding certain categories of persons, etc. In light of this, the article provides a reasoned
critique of the draft law No. 11175 registered in the Verkhovna Rada of Ukraine, which
includes a narrowing of the powers of the acting Prosecutor General. The conclusion is drawn
that the adoption of such legislative changes would pose a threat to the effective functioning
of the prosecutor’s office during martial law.

The article substantiates the advisability of legislative regulation of the procedure for
appointment and terms of acting Prosecutor General, as well as retention of a significant scope
of procedural powers. This necessity arises from the need to uphold the principle of institutional
continuity in the prosecution system, particularly during wartime, when the state requires
the efficient operation of the entire criminal justice system. It is important to develop a unified
approach to the scope of powers of the acting Prosecutor General to ensure stability of law
enforcement, to maintain confidence in the prosecution authorities and prevent a legal vacuum
in the legal regulation of these issues.

Key words: Prosecutor General, acting Prosecutor General, prosecutor’s office, criminal
proceedings, procedural powers, pre-trial investigation, procedural guidance.

OAHWM i3 KNTIOYOBUX AepXXaBHUX iIHCTUTYTIB Ha nepwwuin nornsa, y uin cutyadii Hi4oro
3aIMWAETbCA MNpoKypaTypa YKpaiHM. BoHa  HaA3BMYAWMHOMO YW TakKoro, WO BMXOAMUTb 3a
CTaHOBUTb €AMHY CUCTEMY, fiIka B MOPSAAKY, MexXi nMpaBOBOro nonsi, HemMae, agxe Heob-
nepeabayeHoMy 3akoHOM YkpaiHnm «[po  XiAHICTb 3aCTOCyBaHHS TaKOi NpaBOBOi KOH-
NpPOKypaTypy», 34INCHIOE BCTaHOBNEHI KOH-  CTpyKLUIii IK BUKOHaHHS 060B’s13KiB KepiBHMKa
CTUTYUI€E YKpaiHW DYHKLIi 3 METOK 3aXUCTy  YM MpauiBHMKA BUHMKAE YM HEe LWOAHS $K
npas i cBo60oA NOANHK, 3aranbHUX iHTepeciB Yy poboTi AepxaBHUX OpraHis, Tak i nianpu-
CyCninbCTBa Ta AepXKaBW i AKy OYONIOE [eHe-  €MCTB, YCTaHOB YW OpraHisaui HesanexHo
panbHUI NPOKYpPOP. BiAA pOpPM BNACHOCTI.

3akoHo4aBeub BCTAHOBUB ocobnu- BignosigHo #o 4. 3 cT. 9 3akoHy «[lpo
BUA NOPSAOK nNpuM3HAYeHHS Ta 3Biflb-  NPOKypaTypy» Yy pasi BiACYyTHOCTI [eHepanb-
HEeHHs1 3 nocaan 'eHepanbHOro NMPOKypopa. HOro NMpPOKypopa MOro NMOBHOBAXEHHS 34iN-
3o0KkpeMa, BianoBigHO A0 KOHCTUTYUii YKpa-  CHIOE Meplni 3acTyrnHUK, a KOAM Takoro
iHW TeHepanbHU NPOKYpPOp MPU3HAYAETbLCA  TEX HEMa€, — OAMH i3 3aCTYMHUKIB. YTiM,
Ha nocaay Ta 3BiJIbHAETbLCA 3 nocaaum Npe3n-  uga HopMa 3aKOHY HE pPO3MEXOBYE BMAM UM
OEHTOM YKpaiHu 3a 3rogoto BepxoBHOi Pagn  npuynHKM BiaCYTHOCTI eHepanbHOro npoky-
YKpaiHu (NyHKT 25 yacTnHu nepwoi ctaTtTi 85, popa (y 3B'93Ky 3 TUMYACOBOK BTPATOO Npa-
NyYHKT 11 yactuHu nepwoi ctaTTi 106, yac-  Le34aTHOCTI, BIAPAOXKEHHAM, 3BiSIbHEHHSAM
TnHa TpeTa crtaTTti 131! OCHOBHOro 3akOoHy  TOLWO).

YKpainu). Mopagok npusHadeHHs Ta 3BiNb- Ceoto nopganblly AgeTanisaudito HaseneHa
HeHHs [eHepanbHOro NpPoOKypopa AeTani3o- HopMa 3Hauwna y PernamenTi Odicy eHe-
BaHO y cTtatTax 40 i 42 3akoHy YKpaiHu «[po  panbHOro npokypopa [5]. Tak, y nyHkTi 1.6
npokypatypy» [1], a TakoX y CcT. 212 Perna-  3a3Ha4yeHo, WO Yy pas3i BiACYTHOCTI MeHepanb-
MeHTy BepxoBHoi Pagn Ykpaiun [2]. HOro nNpoKypopa Yy 3B'A3KYy i3 cnyxb6oBum

Ykaszom [lpe3smaeHta N° 745/2024 Big BiApSOXEHHAM, BiANYCTKOK, TUMYaCOBOK
31 xoBTHS 2024 pOoKy KONUWHLOro NeHnpo-  Henpaue3aaTHICTIO MOro NOBHOBAXEHHS Bia-
Kypopa AHApis KocTiHa 6yno 3BinbHEHO 3 Li€i  noBigHO A0 BUMOr 4. 3 CT. 9 3aKoHy YKpa-
nocagu [3]. 3roay Ha ue Hagana BepxoBHa iHM «[1po NMpoOKypaTypy» 3A4INCHIOE NepLunii
Papa YkpaiHu noctaHoBot Big 29.10.2024  3acTynHuK eHepanbHOro nNpokypopa, a 3a
N2 4041-IX [4]. Nicna uboro [Mpe3uaeH-  BiACYTHOCTI MNepworo 3acTynHuka - OAWH
TOM YKpaiHn npono3uuii 4o BepxoBHoi Pagn i3 3acTynHuWKiB [eHepasnbHOro npokypopa.
YKpaiHu Woao NoroXeHHs KaHauaaTypn Ha  BMKOHaHHA MOBHOBaXeHb [eHepanbHoro
nocagy FeHepanbHOro NpoKypopa He BHOCU-  MPOKypopa BKazaHMMKM NocagoBmMMum ocobamu
JTNCb. O(POPM/IOETLCA HaKa3oM, B SIKOMY 3a3Hauva-
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I0TbCA NIACTaBKU Ta CTPOK, i MOoXxe 6yTn npu-
NMUHEHO AOCTPOKOBO B TAaKOMY X MOPSAKY.

TakoX 3a3HayeHo, WO Yy pa3si BiACYTHOCTI
eHepanbHOro NpPoKypopa y 3B'A3KY i3 3BiNb-
HeHHsM (BiACTaBKOK) MOro 060B’A3KM BUKO-
HY€E NepLUnin 3aCTyNHKK (a 'y pasi noro BiacyT-
HOCTi — 3aCTYMHWK) Ha yMOBaXx Ta B NOpPSAKY,
nepeabadeHmnx  3akoHOM  YKpaiHuM  Big
10.12.1997 N° 709/97-BP «[po TuMuyacose
BUKOHaHHS 060B’A3KiB N0CaA0BMNX OCI6, AKMX
npu3Havyae Ha nocagy 3a 3rogot Bepxo-
BHOi Paau YkpaiHu lMpe3naeHT YkpaiHu abo
BepxoBHa Paga YkpaiHu 3a nogaHHam [pe-
3ngeHTa YkpaiHm» [6]. Y HbOMY 3a3Ha4yeHo,
Wo y pa3si 3BiNbHEHHs (BiacTaBkn) ocobu,
Ky MNpuU3Ha4da€E Ha nocaay 3a 3roaok Bep-
XOBHOI paan YkpaiHu [pe3unaeHT YKpaiHu,
y TOMYy u4ucni n FeHepanbHOro NpokKypopa,
060B’A3KN  3BiNbHEHOI 0COBW TMMYaCoOBO
BUKOHYE Neplmin 3acTynHuK (a y pasi noro
BiZACYTHOCTI — 3aCTYMHUK).

BtiMm, uUS HOpMa BCTAHOB/OE  [ABi
060B'A3KOBi 06CTaBMHM LWOAO MOXINBOCTI
BMKOHAHHS 060B’A3KiB: nepwunii 3aCTynHUK
4K 3aCTYMHUK, y JaHOMYy BMNaaKy [eHepanb-
HOro npokypopa, Ma€E 6yTu «npusHayeHuUn
KOHCTUTYUIMHO NeriTMMHOI0 0Cc060t0», a TUM-
4acoBICTb BMKOHaHHSA 060B’A3KiB 06MexeHa
CTPOKOM «He Hinblue ogHOro Micaus».

3Baxakwuu, WO Nepmnin 3acTynHuk reHe-
panbHOro npokypopa y cBiKn 4yac 6ys npu-
3HayeHnn [eHepanbHMM NPOKYPOPOM, SIKUI
y CBOK 4yepry 6yB npusHaveHui lMNpe3naeH-
TOM YKpaiHM 3a 3rofot BepxosHOi Paau
YKpaiHu, TO6TO neritumHOK o0coboto, TO
3 Ui€to 06CTaBMHOK NUTaHb HE BUHMKAE. Bia-
Tak nepwunmn 3acTynHuk eHepanbHOro npo-
Kypopa, NOCnaBWWUCb Ha 3rajaHui 3aKoH,
BnaaB Haka3 N° 1381y Big 31.10.2024,
3riAHO 3 SKMM MPUCTYNUB A0 BUKOHAHHS
060B’A3KiB KepiBHMKA 3 LbOro X AHS.

Y TOM Xe 4ac WoAo Apyroi 0bCTaBuHY,
a camMe o6MexXeHHA CTpoKOM He 6inblie
OAHOMo Micaus BUKOHAHHA 060B’A3KiB [eHe-
panbHOro MNpoKypopa, BWHMKAE 6araTto
NUTaHb.

30KpeMa, uehn 3aKoH BCTAaHOBMB CTPOK
Ana BHeceHHA [lpe3naeHTOM YKpaiHuM npo-
nosuuii no BepxoBHOI Pagu YKpaiHu wwono
NOroAXeHHS KaHAMAaTypu Ha nocagy leHe-
panbHOro NpoKypopa, — ABa TUXHSA 3 AHSA
3BifIbHEHHS 0Cc0bun, ika 3anMana Lt nocaay.
Takox nepeabavyeHo, WO Yy pasi He3roau
BepxoBHOI Pagn Ha npu3Ha4vyeHHA Ha nocagy
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3anpornoHoBaHoi Npe3ngeHToM YKpaiHu KaH-
ANAaTypu, OCTaHHIN He Ni3HIW 9K Y ABOTMX-
HEBWI CTPOK BHOCUTb HOBY KaHAWAATYpPY.

3ragaHui 3akoH 6yB npeaMeToM po3rnsay
KoHcTuTyuinHoro Cyay YKpaiHu, SKnuin y CBo-
eMy PiweHHi Big 27.04.2000 N2 7-pn/2000
y cnpasi N¢ 1-22/2000 3a3HauuB, WO npu-
MHATTA UbOro 3aKOHY He € nepeBULLEHHAM
noBHOBaXxeHb BepxoBHOI Pagu Ykpainu,
a BMUMNAMBAE 3i 3MIiCTy 3a3Ha4YeHUX CcTaTen
KoHCTUTYUii YKpaiHu i He obMexye noBHOBa-
XeHb lNpe3naeHTa YkpaiHn. Hasnaku, 3ako-
HOoAaBYe BperysioBaHHSA NOPAAKY TMMYaco-
BOr0 BMKOHAHHS 060B’A3KiB i NpM3HaYeHHs
Ha nocagwu, y ToMy uucni [eHepanbHOro
npokypopa YkpaiHu, Tpeba po3rnagatn sk
NO3UTUBHUIA MOMEHT Yy MPaBOBOMY perysto-
BaHHI OpraHisauii uMx opraHiB Ta iX B3aEMO-
AOil 3 IHWKMMKW opraHamMu [epXXaBHOI Bragu,
OCKiJIbKM B LbOMY pa3si Taka geTtanizauis
cnpsiMOBaHa Ha nNiaBULWEHHS edeKTUBHOCTI
AisnbHoCTI [7].

OpgHak Hi BKa3aHWM 3aKOH, Hi iHwWe
UMHHEe 3aKOHOAABCTBO YKpaiHW He nepej-
6auae 6yab-AKOro MexaHi3amMy npoAOBXEeHHS
CTPOKY BUKOHaHHS 060B’A3KiB BUKOHYBa4eM
o6oB'A3KiB sK [eHepanbHOro NpoOKypopa,
TaK i iHWKX 0Cib, AKMX Ha Nocaay NpM3HaYaE
Mpe3naeHT YKpaiHn 3a 3rogot BepxoBHOI
Pagun YkpaiHu, came y Bunagkax HeBHeCeHHS
MNpe3ngeHTOM YKpaiHW BiANOBIAHMX MPOMo-
3UUIN, WO Yy CBOK Yepry CTaBUTb Mig CYMHIB
IHCTUTYUIMHY NpaBo34aTHICTb BMKOHYyBauya
060B'a3kM eHepanbHOro NpPoKypopa.

3 iHWOI cTopoHu, BignosigHO Ao cT. 10
3aKkoHy VYkpaiHun «[lpo npaBoOBUI peXuM
BOEHHOrO CTaHy» [8] NOBHOBaXXEHHS opraHis
npoKypaTtypu y nepiog Aii BOEHHOro CTaHy
He MOXYTb 6yTM npunuHeHi. KOHCTUTYyUiNn-
Huin Cya YkpaiHn y PiweHHi Big 18.02.2020
N2 2-p/2020 Buknas npaBoBYy NO3MLi0 LLOAO
HeobXxiaHOCTi 060B’3KOBOro  AOTPUMAHHS
B AepXaBi NpUHUMNY IHCTUTYUINHOI 6e3ne-
pPepBHOCTI, KM O3Haya€, WO OpraHu aep-
YKaBHOI Bf1agmn, sctaHoBNeHi OCHOBHMM 3aKo-
HOM YKpaiHW, NpOAOBXYIOTb DYHKLIOHYBATH
B iHTepecax YKpaiHCbKOro Hapoay Ta pearni-
30ByBaTW CBOi MOBHOBaXXEHHS, BUKOHYBaTu
3aBAaHHSA | PYyHKUii, BU3HayeHi y KoHCTUTY-
uii Ykpainu [9].

3 ornsay Ha BUKNAAEHe, KONU MiCAYHMN
TEpMiH CNAMHYB, @ HOBWIN [EeHNpPOKYypop He
6yB npu3HayeHuUin, 3a415 MOXIMBOCTI pea-
nisauii noBHOBaXeHb [eHepanbHOro npo-
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Kypopa, nepeayciMm B YyMOBax MpaBOBOro
pexXuMy BOEHHOMO CTaHy, oTxe i 3abe3ne-
yeHHs  6e3nepepBHOro  (YHKLUIOHYBaHHS
OpraHiB NpoKypaTypu, BUKOHyBa4 060B’'A3KiB
[eHepanbHOro NMpoKypopa BuAaB Haka3s Bif
29.11.2024 N9 14544, B AKOMY 3a3HauuB,
LLLO NPOAOBXYE BUKOHYBATN 060B'A3KN eHe-
panbHOro NpoKypopa.

BigTak ynpoAoBX OCTaHHIX N'aTu Micsuis
060B’a3kn FeHepanbHOro NpPOKypopa BWUKO-
HYE MOro NepLIMin 3aCTyYNHUK, LLO NOPOAXYE
Yy HOPUAWYHIA CMiNbHOTI AUCKYCIT Woao neri-
TUMHOCTI pearni3auii 0OCTaHHIM MOBHOBAaXeHb
[eHepanbHOro NMpoKkypopa — K aAMiHicTpa-
TUBHUX, TaK i NpouecyanbHux [10].

Tak, MOXYTb BMHMKATU MNUTaHHA LWOAO
NPaBoOMipHOCTI MNpPU3HAYeHHSA BWKOHYBa4yeM
060B'A3KiB 'eHepanbHOro NpoKypopa npo-
KYpOpiB Ta 3BiJIbHEHHS X 3 UMX rnocag, Wwono
NPUAHATUX HUM pilleHb MPO 3aCTOCYBaHHS
[0 npokypopis Odicy eHepanbHOro npo-
Kypopa, npokypopa obnacHOi npokypaTtypwu
AUCUMNNiHapHOro CTArHeHHa Ha nigcrasi
piweHHa  KeanidikauinHo-ancumnniHapHoi
KOMICiT NpOKYypOopiB TOLLO.

I HauvronoBHiwe. 3ragaHa Buwe nMpo-
raaimHa B 3aKOHOAAaBCTBI WOAO0 BiACYT-
HOCTi MeXaHi3My 4u npaBus MPOAOBXEHHS
CTPOKY BWKOHAHHS 060B’SI3KiB BWKOHYBa-
yem o060B’A3KiB [eHepanbHOro nNpoKypopa
y BUNagKax HesHeceHHs lNMpe3naeHToM YKkpa-
iHW BigNOBIAHMX npono3uuin Ao BepxoBHOI
Paan YkpaiHM MoOXe MnOoTArHyTM 3a coboto
psa  npobneMHUX nuTaHb NPaKTUYHOIO
3aCTOCYBaHHSA HOPM 3aKOHY B 4YacCTUHI pea-
ni3auii BUKoHyBayeM o6oB’a3kiB eHepanb-
HOro MpoKypopa npolecyanbHUX MOBHOBA-
XeHb. Came us obcTaBnHa MoXe BNAMBaTU
Ha pe3ynbTarT AiANbHOCTI OpraHiB AoCyAo-
BOr0 poO3ChnifyBaHHS, a WMMOBipHe nepeBu-
LLEHHS TMOBHOBAXeHb MOXe CTaBuUTU nig
CYMHIB 3aKOHHICTb MPUMHATUX Npouecyanb-
HUX pilleHb Y KPUMiHa/IbHOMY MPOBaAXeHHI,
Hacamnepes WoOAO0 OKpeMux Cyb’ekTiB Kpu-
MiHa/IbHOr0 MpPaBOMOPYLEHHS, MOYMHAKUN
Bil BHECEHHS BigoMocTen B EPLP Wwoao HuX,
NOrOAXeHHS  crigumx/npouecyanbHnx  Ain
WOAO0 HWUX, TaK i NPUTSArHEHHS OCTaHHIX A0
KPUMiHanbHOI BiAMNOBIAANBHOCTI YN 3aKpUTT4H
KPUMIHaNbHOrO MNpPOBa[XXEHHS; B 4YaCTUHI
noAaHHS anensuinHoi UM KacauinHoi ckapriu,
3as9BM Npo nepernsag pileHHa 3a HOBOBU-
SABNEeHMMMN 06CTaBMHAMM, NOrOAXKEHHS Mpo-
BEAEHHA npouecyanbHUX Ail Ha TepuTopii
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YKpaiHu npauiBHMKamMm MixKHapoAHOro Kpu-
MiHa/NIbHOMO CyAy TOLWO. TakoX Le MoXe npu-
3BECTU A0 HeratMBHWUX HACMIAKIB i Ana ydac-
HUKIB KPUMiHaSIbHOrO NPOBaZXKEHHS.

Binbw TOro, Ha Uen yac y BepxoBHin Pagi
YKpaiHM 3apeeCcTpoBaHO NPOEKT 3aKoHy YKpa-
iHW «lpo BHeCeHHS 3MiH Ao KpuMiHanbHOro
npouecyanbHOro Kogekcy YkpaiHum Ta iHWux
3aKOHOAaBUYMX aKTiB wWoAo edeKTUBHOro
30INCHEHHS MNOBHOBaXeHb [eHepanbHOro
npokypopa» N°11175 Big 12.04.2024 [11].
Sk 3a3Ha4yeHO Yy MOSCHIOBAsIbHIN 3anuCLi
[0 HbOro, BKa3aHWW 3aKOHOMPOEKT po3po-
6neHo 3 MeTO edeKTUBHOro KepiBHUUTBA
CUCTEMOKD OpraHiB MNpoKypaTypu Ta BUKO-
HaHHSA BUKJIIOYHUX MOBHOBaXeHb eHepanb-
HOro NPoOKypopa CaMMUM OYifIbHUKOM CUCTEMMU
OpraHiB nNpokypaTypu YKpaiHu, HanexHoro
BWMKOHAHHSA 3aBAaHb KPUMiHaNbHOMoO nposa-
[)KEHHS Ta 3MiLHEHHS aBTOPUTETY IHCTUTYTY
feHepanbHOro Npokypopa.

BTiM, Lel 3aKOHOMPOEKT BWUKIMKAE paa
3ayBaXeHb, a 3anpornoHoBaHi HWUM 3MiHU
(pakTMYHO cynepeyaTb OAHA OAHIN. Po3rnga-
HeMO iX AeTasbHile.

LM  3aKOHOMPOEKTOM  MPOMOHYETLCH,
Hacamnepen, BHeCTW 3MiHM OO0 CT. CT. 36,
4801, 481, 4822, 624 KpuMiHanbHOro npoue-
CyanbHOro Koaekcy YKpaiHu, skumu ocoby,
sKa BUKOHYE 060B'sA3kM 'eHepanbHOro npo-
Kypopa, pakTU4yHO no36aBuUTU HU3KWN NOBHO-
BaXxeHb, nepeabayvyeHnx 3ragaHMMm CTaTTAMM
KMK Ykpainu, 3anuwunswm ix nuwe 3a eHe-

panbHUM MPOKYPOpPOM. 30KpeMa, WAETbCS
Npo MOBHOBAXEHHS LOA0:
— MoJaHHa anenauinHol 4K Kacauin-

HOI cKapru, 3asiBu Npo nepernag cynoBoro
pilLlEHHS 3@ HOBOBUSABMEHUMU abo BUKIIOY-
HUMK o6CTaBMHaMK;
[OPYYEHHS  3[INCHEHHS AO0CYAO0BOro
po3cnigyBaHHs 6yAb-SIKOrO KpWUMiHANbHOrO
NpaBoNoOpYyLEHHS iHWOMY OpraHy AoCyAo-
BOro po3cnigyBaHH4, y TOMY 4ucCni cnigyomy
niapo3ainy BULLONro piBHA B MeXax OAHOro
opraHy, y pa3si HeedeKTUBHOro JAoCcyno-
BOro po3cnigyBaHHa abo 3a HasABHOCTI
06'€EKTUBHMX O6CTaBMH, WO YHEMOX/INBIIO-
I0Tb (PYHKUiIOHYBaHHSA BiAMOBIAHOMO OpraHy
AOCYAOBOr0 po3C/ifyBaHHSA 4M 3A4IMCHEHHS
HUM [0CYy[0BOr0 po3CnigyBaHHA B yMOBax
BOEHHOIO CTaHy;

— BHeCeHHS$ A0 EAMHOro peecTpy Aocyno-
BUX pO3CnigyBaHb BiAOMOCTEN, WO MOXYTb
CBiAYNTN NP0 BUYMHEHHS KPWUMIHANbHOrO
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npaBonopyLweHHsa cyaneto Buworo aHTMKo-
pynuinHoro cyay abo HapoAHMM AenyTaToM
YKpaiHu;

— 3[AiNCHEHHS NMCbMOBOrO MOBIAOMAEHHS
npo nNigo3py HapoAHOMY genyTaTy YKpaiHu,
KaHampaTty y lMpe3naeHTn YKpaiHm, YNoBHO-
BaXkeHoMy BepxoBHOi Paan YkpaiHun 3 npas
nognHu, Fonosi abo iHWOMY uneHy PaxyH-
KOBOI mnanatu, npokypopy CrieuianisoBaHoi
AHTMKOPYNUiNHOI NpoKypaTypu, AupekTopy
abo iHWOMY npauiBHMKY HauioHanbHOro
aHTMKopynuinHoro 6topo YkpaiHu, 3acTyn-
HMKaM [eHepanbHOro npokypopa, [0s0Bi
HauioHanbHOro areHTCTBa 3 MUTaHb 3ano-
6iraHHs Kopynuii, MOro 3acTynHWUKY, CyAdi
BuLwioro aHTMKOpynNuUiMHOro cyay;

— MOroAXXeHHs KNOonoTaHHSA Npo 403Bifa Ha
3aTpMMaHHsl, obpaHHa 3anobixxHOro 3axoay
y BUrNS4i TPMMaHHS nig BapTo YM AOMall-
HbOrO apewTy, 06LWYyK, NOpYLEeHHS TAaEMHUL
NINCTYBaHHA, TenedoHHUX po3MOB, Tese-
rpacdHOi Ta iHWOi KOpecnoHAEeHLUii, a Takox
NpoO 3acTOCyBaHHA iHWWX 3axoais, y TOMy
YMCNi HernacHuUx cnigumx (po3wWwyKoBmX) Ain,
L0 BiANOBIAHO A0 3aKOHY 06MeXyloTb npasa
i ceoboan HapoaHoro genyTtaTta YKpaiHu;
NOroA)XeHHa NpoBeAeHHS npouecyasb-
HUX AiA Ha TepuTopii YKpaiHM npauiBHUKaMun
Mi>XHapoAHOro KpUMiHa/IbHOro CyAy TOLLUO.

Mpy UbOMY, 3rigHO 3 HWUHI AilYnMKU Npu-
nMcamm 4. 4 ct. 36 KIK YkpaiHu, noga-
BaTW anensuinHy 4mM KacauiHy cKapru,
3asBW NMpo nepernag cygoBOro pilleHHsa 3a
HOBOBMSABNEHMMU abo BUKIOYHUMK obCTa-
BMHaMu, KpiM [eHepanbHOro mnpokypopa,
Hapa3i YNOBHOBAaXeHi NOro neplimnin 3actyn-
HUK Ta 3acCTynHWKW, 3acTynHWK [eHepanb-
HOro rnMpokypopa - KepiBHuk Cneuianizosa-
HOI aHTUKOpYnuinHOi nNpokypatypu (ocoba,
sIKa BUKOHYE 1Moro 060B'a3kKn), Moro nepunm
3aCTYMHUK Ta 3acCTyMHWUK, KepiBHUK obnac-
HOi MpOKypaTypu, MOro neplmn 3acTynHUK
Ta 3aCTyMHWKWU; 34INCHATU NUCbMOBE MNOBI-
AOMNIEHHA Npo Nigo3py aABoKaTy, AenyTaTy
MicueBoi paaw, aenyTtaty BepxoBHoi Paau
ABTOHOMHOI Pecnybnikn Kpum, cinbCbkoMmy,
CenuHOMY, MICbKOMY rosioBi MOXYTb eHe-
panbHUIA NPOKYpPOp, MOro 3acTynHUK, Kepis-
HMK obnacHoi NpoKypaTypu B Mexax Moro
nosHoBaxeHb (n. 1 4. 1 cT. 481 KIIK),
HapOAHOMY JenyTaTy YKpaiHu, KaHAupaTy
y [lpe3naeHT YKpaiHuM, YNOBHOBaXE€HOMY
BepxoBHoi Paan YkpaiHu 3 npas N0OUHWU,
fonosi abo iHWoOMY u4neHy PaxyHKoBOI
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nanaTtu, npokypopy CneuianizoBaHoi aHTu-
KOpYynuinHoi npokypaTtypu, Oupektopy abo
iHWOMY npauiBHMKY HauioHanbHOro aHTu-
KopynuinHoro 6topo YKpaiHW, 3acTynHMKaM
eHepanbHOro npokypopa, lonosi Hauio-
HaNbHOrO areHTCTBa 3 NMUTaHb 3anobiraHHs
KOpynuii, MOro 3acTynHuUKy - [eHepanbHUM
npokypop (BnKoHyBa4 060B’sa3kiB N'eHepanb-
HOro npokypopa) abo 3acTynHuK 'eHepanb-
HOro npokypopa-kepisHuk CriedianisoBaHoi
aHTMKOpPYNUinHOI npokypatypu (n. 2 4. 1
CT. 481 KIK) Towo.

BogHouvac BigOMOCTI, WO MOXYTb CBigYNTH
NpoO BYMHEHHS KPUMiHaNbHOro npasonopy-
WEeHHSA cyane Buworo aHTUMKOpPYNUiMHOrO
cyay abo HapogHuUM aenyTaToM YKpaiHu, A0
€OMHOro peecTpy A0CyAOBMX pO3C/ifyBaHb
BHOCSATbCS nnwe eHepanbHMM MPOKYPOPOM
(BMKOHYBayeM o060B‘a3KkiB  eHepanbHOro
npokypopa). Te > caMe CTOCYETbCA Mpo-
BeEeHHSA npouecyasnbHUX AiN Ha TepuTopii
YKpaiHu B nopsaky 4. 2 cTr. 624 KIK, sake
3AINCHIOETBCS BUKOYHO 3@ MOrOAXKEHHSIM
3 [eHepanbHMM NPOKYpPOpPOM (BMKOHYBayeM
o60B’a3KiB eHepanbHOro npokypopa) (4. 1
CT. 480%, u. 1 cT. 4822, 4. 2 cT. 624 KIK).

3 HaBedeHoro BUIMJIMBAE, WO Yy pas3i
yXBaJIeHHA LbOro 3aKOHOMPOEKTY, a BiATaK
i no36aBneHHsa BUKOHYBa4a 060B'sA3KiB 'eHe-
panbHOr0 MNpPOKypopa BiANOBIAHUX MOBHO-
BaXeHb (AK Le Yy HbOMy nepenbayvyacTbcs),
Yy BMNaAKy 3BiNbHeHHS [eHepanbHOro npo-
Kypopa (Tak, K MM MAaEMO Ha AaHMM Yac) umn
Mnoro cMepTi, BHECEHHS BigoMocTen ao EPAP
lwoao okpeMmmux cyb’ekTiB, 3A4IMCHEHHS Npo-
LLecyasibHOro KepiBHuUTBa, a BiATaK i focy-
AOBOro po3cnigyBaHHSA, Cy4oBOro po3rnsgy
B OKpeMUuX KaTeropisix KpMMiHasibHUX NpoBa-
[XKEHHS Towo byae npocTo YHEMOX/TMBIEHO
[0 MpU3HayYeHHs HOBOro NeHepasibHOro npo-
Kypopa.

HenoriyHnm BUrnaga€ we 1 Te, WO oaHa
n Ta cama ocoba, 6yayym nepwum 3acTyn-
HMKOM YW 3aCTyNHUKOM [eHepanbHOro npo-
Kypopa, MOXe BWKOHYBATW MOBHOBAXEHHS,
BM3Ha4yeHi cT. cT. 36,481 KIIK YkpaiHu,
a nicna no4yatky BWKOHaHHSA 060B’A3KiB
FeHepanbHOro npokypopa 6yae nosbasneHa
Takoi MOX/IMBOCTI.

TakoX UWM 3aKOHOMPOEKTOM TMPOMOHY-
€TbCA BHECTM 3MiHM i A0 4. 3 CT. 9 3aKoHy
YkpaiHu «[1po NpokypaTypy», a caMe nepea-
6aunTU BUKOHAHHSA OpraHi3auinHo-po3mno-
paaYMx MnoBHOBaXKeHb [eHepanbHOro npo-
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Kypopa Yy pasi Moro BiACYTHOCTI nepLluMm
3aCTynHUKOM [eHepanbHOro npoKypopa,
a B pasi BiACYTHOCTI Nepwworo 3acTyrnHuka -
OAHUM i3 3acCTynHUKiB [eHepanbHOro npo-
Kypopa. Haragaemo, Wo HUHI nepeabavyeHo
BMKOHAHHS BMKOHyBayeM 060B’sA3kiB [eHe-
panbHOro NPoKypopa Moro NOBHOBAaXeHb, A0
KoNa SKMX BXOASATb i OpraHisauiHo-po3no-
pagdi, i aaMiHiCTpaTMBHI, | NpouecyabHi.

3 BWKIAAEHOro Crigye BWCHOBOK, LWO
aBTOPW 3aKOHOMPOEKTY (aKTUYHO Mpono-
HYIOTb BWKOHYBada 060B’A3kiB [eHepanb-
HOro NpPoKypopa 3 OAHIEI CTOPOHM N036aBUTH
OKpeMux, a caMe BM3HayeHUX CT. CT. 36,
480, 481, 4822, 624 KIK YkpaiHM MOBHO-
BaXeHb, a 3 iHWOI - YyCiX npouecyanbHUX
MOBHOBAXeHb, @ TOMY 3anpornoHOBaHi 3MiHK
XXOAHUM YMHOM He 3MOXYTb CIPUSATN Hanex-
HOMY BWKOHaHHIO 3aBAaHb KpPWMiHaNbLHOMO
npoBagXeHHsa Ta 3abe3neunTn 3MiLHEHHS
aBTOPUTETY IHCTUTYTY [[eHepanbHOro nNpoky-
popa.

CuTyauito, sKa ckKnianacb 3 TpuBaiuMm
BMKOHAHHSAM 060B’A3KiB MeHepanbHOro npo-
Kypopa, MOXHa po3rnagatM i fK Heys3ro-
[XKEeHiCTb MK gBOMa HOpMaMu 3aKOHOAaB-
4YMX aKTiB, @ caMe 4. 3 CT. 9 3aKOHY YKpaiHu
«[1po NpokypaTypy» Ta cT. 1 3aKoHy YKpa-
iHM «lMpo TMMYyacoBe BMKOHAHHS 060B’sA3KiB
nocagoBumx ocib, AKX Npu3HayaE Ha nocagy
3a 3rogoto BepxoBHOi Pagun Ykpainu Npes3u-
OeHT YkpaiHm abo BepxoBHa Paga YKpaiHu
3a nodaHHaMm lNpe3sngeHTta YKpaiHn».

MNepwa HopMma nepeabadae 3aranbHe
npaBu0 BMKOHaHHA 060B’A3KiB [eHepanb-
HOro MpoKypopa Yy pasi Moro BiACYTHOCTI
Moro nepwum 3acTyrnHUKOM, a y pasi Bia-
CYTHOCTI MNepwworo 3acTynHuMKa — OOHWUM i3
3aCTYMNHKKIB, a Apyra HopMa — TUMYacosBe,
ane He 6inble 0AHOroO MicAUS, BUKOHAHHS
060B’a3KiB 0c0bM, Ky NpM3HAYa€E Ha nocaay
Mpe3npgeHT YKpaiHn 3a 3ronoto BepxoBHOI
Paau YkpaiHn, To6TO i FeHepanbHOro npoky-
popa, y pas3i ii 3Bi/IbHEHHSA — NepLKnM 3acTyn-
HMKOM (@ y pasi BiACYTHOCTi — 3aCTYNMHUKOM)
Liel nocagoBoi 0cobu.

Ha nepwwui nornsa came 3 wi€i no3uuii
Burnsgano 6 pauioHanbHMM 3aCTOCYBaHHS
nofoXeHbo Nucta MiHicTepcTBa  HOCTUUIT
YKkpainu Big 26.12.2008 N¢ 758-0-2-08-19
«lllogo npakTUKM 3acTOCYBaHHA HOpPMMU
npaesa y BUNaAKy KonNisii». 3okpema, y pasi
ICHYBaHHA Hey3rog)XXeHoCTi MiX HopMaMMu,
BWAAHUMU OAHMM i TUM CaMWM HOPMOTBOp-

YMM OpraHoOM, 3aCTOCOBYETbLCHA aKT, BUAAHUN
ni3HilWwe, HaBiTb AKLWO aKT NPUNHATUIN paHilwe
He BTPATWB YMHHOCTI. TakoX MiHIOCT 3a3Ha-
UYMB, WO MpWU PO36IKHOCTI MiX 3arasbHUM
i cneyianbHMM HOPMaTUBHO-NMPaBOBUM aKTOM
nepesara HaAa€eTbCa cneuianbHoMy [12].

Y paHoMy BunaakKy 3akoH YkpaiHu «[1po
NpoKypaTypy», no-nepwe, NPUAHATAN nNi3-
Hilwe 3akoHy YKpaiHu «[llpo TMM4yacose
BMKOHaHHS 060B’A3KiB MOCaA0BUX 0CI6, AKMUX
npuY3Hayae Ha nocagy 3a 3roaot Bepxo-
BHOI Paam YkpaiHu Mpe3naeHT YkpaiHn abo
BepxoBHa Paga YkpaiHu 3a nogaHHAM [Mpe-
3ngeHTa YKpaiHu», no-apyre, Moro MoxHa
po3rnsaaT K 3arasbHUn HOpMaTUBHO-Mpa-
BOBWI aKT, @ 3aKOoH YKpaiHu «[po npokypa-
TYpy» — SIK crneuianbHu.

3BepTae Ha cebe yBary Te, WO 3aKOH
YkpaiHu «[lpo npokypaTypy» nepeaba-
4YaeE BMKOHaHHSA o6oB'A3kiB, KIK Ykpa-
iHM — NOBHOBAXeHHS BMKOHYBa4ya 060B’s13KiB
eHepanbHOro NpoKypopa, a B 3aKoHi YKpa-
iHM «lMpo TMMyacoBe BMKOHAHHA 060B’s3KIB
nocagoBux ocib, AKX npusHaya€ Ha nocagy
3a 3rogot BepxosHoi Pagu Ykpainu Npe3u-
AeHT YKpaiHn abo BepxosHa Paga YkpaiHu
3a NoAaHHaM lNpe3naeHTa YKpaiHnu» naeTbCs
npo TMM4YacoBe BUKOHaHHSA 060B’A3KiB.

3a Takmx 06CTaBmMH AOUINIBHUM Ta Harasnb-
HMM B6AYAETHCSA BCTAHOBMIEHHS Ha 3aKOHO-
0ABUYOMY piBHIi MexaHi3My 4M NopsaaKy npo-
AOBXEHHS CTPOKY BWKOHAHHS 060B’'A3KiB
BMKOHyBayeM 060B'A3kiB Ak [eHepanb-
HOro0 NPOKypopa, TaK i iHWMX 0Cib, AKNX Ha
rnocaay npusHadae lpe3ngeHT YKpaiHW 3a
3rogoto BepxosHoi Paau YkpaiHu, y Bunaa-
Kax HeBHeceHH4 pe3nageHToM YKpaiHu Bia-
noBiAHMX npono3uuin Ao BepxoBHOi Paau
YKpaiHu, abo X BU3HAUYEHHS NOpsaKy npu-
3HayeHHd, And npuknagy [lpe3naeHTom
YKpaiHM, BMKOHYHOHYOro 060B'A3KM TaKux
nocagosux ocib6.

TakoX, 3BaXkaltouun Ha BiACYTHICTb Yy Aep-
KaBi ynpoAoBX TpuBasnoro 4acy [eHe-
panbHOro rMpoKypopa, Ha Hawy AYMKY,
notpebye poonpautoBaHHS YMHHMIA KIK
YKpaiHM B 4YacCTWHIi MOXNWUBOCTI peanisauil
BUKJIIOYHUX MOBHOBAaXeHb [eHepanbHOro
NpoKypopa BMKOHYBayeM Moro ob60B’sA3KiB,
y TOMY 4umcni M WoAO0 MOXIMBOCTI 3Bep-
HEHHS OCTaHHIM A0 cnigyoro cyaai nig yvac
[0CYyn0BOro poscnigysaHHa abo no cyay
nig 4Yac CcyaoBOro npoBagXeHHS i3 BMOTU-
BOBaHMM KJ/IONOTAHHSAM NPO BiACTOPOHEHHS
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Bif nocaan [upekTopa HauioHanbHOro
aHTUKOpPYNUinHOro 6t0po YKpaiHu y 3B'a3Ky
3 nigo3poto abo 06BUHYBA4YeHHSAM WNOro
Y BUYMHEHHi 3104nHYy (4. 3 cT. 154 KIIK
YKpaiHn), sKi Ha AaHW 4aC BMKOHYyBau
060B’s3kiB 'eHepanbHOro NpokKypopa pea-
ni3oByBaTW He MaE rnpasa.

Ocobnuneoi rocTpoTu Ui NUTaHHA Habysa-
I0Tb CaMe B YMOBaX TPMBak4yoi arpecii pocin-
CbKOi deaepauii, KON HEMOXIMBO AOMNycC-
TnTK 360iB 6e3nepepBHOro MyHKLiOHYBaHHS
OpraHiB NMpoKkypartypu, a BiATaK i BAKOHAHHS
3aBAaHb  KPWMiHaNbHOrO  MpPOBAAXXEHHS,
y TOMY yncni 3a popMasnbHUX NiacTas.
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